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SPHELO HAMILTON SAMUEL

do hereby make oath and say that:

A. INTRODUCTION

of the National Assembly on 11 February 2020 (“Initial Affidavit").

4. After | filed my Initial Affidavit, | was suspended from the Office of the Public

Protector (“OPP") and subject to disciplinary action. My work laptop was
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Some of the information referred to in this affidavit includes email

correspondence and attached documentation, provided by the Committee’s

The evidence leaders have not been able to trace all of my email and other
records. Nor were they able to obtain my laptop from the OPP's IT Department,
despite making such a request prior to this affidavit being finalised. Accordingly,

in some instances, | have been unable to annex the relevant documentary

It must be borne in mind that a considerable time has lapsed since the events in
question. Also, | have had a number of health challenges and my memory of

some detail is not as good as | would like it to have been.
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In some instances, it is necessary in this affidavit for me to rely on hearsay

evidence. | respectfully submit that such evidence should be considered

9.2. these are parliamentary proceedings that are not concerned with civil

or criminal liability;

9.4. the evidence is tendered for the critically important reason of ensuring

constitutional accountability;

9.5. my evidence may be tested and rebutted through, among other things,

subpoenaing any individual upon whose credibility the probative value

9.7. the evidence is tendered, in part, because many persons with relevant

information may well be reluctant to participate in these proceedings, or
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proceedings are ongoing. These possibilities present obstacles to

witnesses coming forward, especially those in the OPP’'s employ at

employee would be hesitant of giving evidence to the Committee.

R INTRANDIICTINNMN

11. As it appears that some of the grounds of alleged misconduct and/or
incompetence against the PP appear to flow from my Initial Affidavit, | deemed it
necessary, especially in light of this Committee’s rules, to amplify the contents

thereof. Hence this supplementary affidavit (as foreshadowed in paragraph 6.2

C. PERSONAL EXPERIENCE

12. My functions as a senior investigator in the OPP’s Head Office (from 2000 —

2009) included: receiving and investigating complaints; engaging with interested
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As indicated in my Initial Affidavit, | have served as the Provincial Representative

office is headed by a “Provincial Representative”. The Provincial
Representatives, and various Senior Managers, Chief Investigators and
Executive Managers, constitute the OPP'’s senior management, along with the

Public Protector and her Deputy.

15.1. representing the OPP in the Province, leading the Provincial Office to

16.2. managing the provincial outreach, education and communication

programmes;

15.3. managing the operations of the Provincial Office (with 17 employees)

mmdd thhm Panimmal MAEan fadbla Faiie  Amanlaiiaas) rasdaiabe fmalicdan
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15.4. guiding and supervising investigations, monitoring workload and the

19.7. attending quarterly management gatherings, which would entail -

engage in the quality-assurance processes described in my

Initial Affidavit;

15.7.2. management meetings, chaired by the Chief Executive

Officer (“CEQ"), which included scrutinising financial records

15.7.3. participating in the Provincial Forum, where Provincial

Renrezentatives woiild enaane with Fxecutive Manaaoers on
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16.  As discussed in my Initial Affidavit, Adv Mkhwebane abolished the Think Tank. |

am not too sure about when this occurred.

18.  Although the Provincial Offices are responsible for investigations in their

respective areas of jurisdiction, there are also other investigative units located at

Protector at the time — Adv Madonsela — allowed the Free State Provincial Office
to take the lead on the investigation, both to ease the burden on GGl, and
because we were equally equipped and better placed (in terms of proximity) to

conduct the investigation.

/Azﬂ
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19.1.

19.2.

19.3.

19.4.

19.6.
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receiving a complaint (although the OPP is also able to initiate

PN .. . e a - s M N et . A _1 AN

determining whether the complaint has sufficient merit (in order to justify

expending limited resources on it) and, if so, how it should be treated,

conducting an investigation, which would entail, among other things,

enaaaina with the complainant. enaaaina with the relevant oraans of

preparing a first draft of the report, or a recommendation for mediation,

consideration and sign-off by the Public Protector (if warranted in the

circumstances).

Although the OPP's reports attract much public attention, the overwhelming
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However, it may be more fruitful than the formal report route because, in the case

of a formal report, remedial action is imposed and therefore may be resisted or

- s PR . .t . Ll

environment.

AN 1 membis bmmls thin atanm At af 1itmact Aanecarn and hananiea aAivan that it wae a
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response mrom e Speaker, |1 aig INn Marcn LUy raise Concens nneniany.

24.  As mentioned in my Initial Affidavit, one of my concerns was the reckless litigation

elaborate on these below.

(i Reckless litiaation

26.1.  The litigation in respect of Report No. 8 of 2017/2018, which dealt
with the CIEX Report and the historical dealings between the South

African Reserve Bank (“SARB") and ABSA Bank and its predecessors.
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26.1.2. The High Court (case numbers 48123/2017; 52883/2017;

46255/2017, handed down on 16 February 2018) found that

set aside.

be impartial and to perform her functions without fear, favour

or prejudice” (para 127).
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26.1.5. But this was not enough. The PP then caused the OPP to

appeal to the Constitutional Court (Case No. CCT 107/18;

—— o n ~n o (] B VY

26.1.6. This was especially so as the appeal was then prosecuted

legal team for purposes of the appeal would have

significantly increased the costs of the process, as each of
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26.1.7. The PP should account for whether the change in attorneys

and counsel was as a result of advice given as to prospects

High Court's finding that the PP had .acted in bad faith

(para 162); the PP had failed to provide explanations that

(para 181); the PP failed to discharge her “heightened

obligation as a public official to assist the reviewing court’

the State Security Agency while preparing the report, “acted
in bad faith and in a grossly unreasonable manner’
(paras 205 — 206). “This type of conduct falls far short of the

high standards required of her office” (para 207).
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wedallil.

26.2.  The litigation in respect of Report No. 31 of 2017/2018, which dealt

Alliance (“DA"), a political party, and the Council for the Advancement

of the South African Constitution (“CASAC"), a non-governmental

e r [ S R

were briefed to represent the OPP in one application, and

two counsel in the other. This in itself was inexplicable, given

26.2.2.  Again, not unexpectedly, the High Court declared the report
invalid and set it aside (para 159), and issued a declaration
that the PP had failed to discharge her duties under

section 182 of the Constitution (para 160).
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26.2.5. The High Court found that the PP’'s claims that resource

specific recommendation that the Head of Department be
disciplined {para 116). It also criticised the PP’s failure to
deal with, among other things, the Premier and the relevant

Member of the Executive Council (para 121).
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because:

was essentially created” (para 25).

26.3.3. “What was also of great concern and a factor that this Court
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of her complaint about how financial constraints limited her

ability to properly investigate the complaints” (para 29).

26.4. The PP sought to appeal the High Court’'s decisions on three separate

Anrcaciane: cha firet ennnht lsava tn anneal frnm the Hinh Cnaurt: then

26.5. The litigation regarding Report No. 46 of 2018/2019, which dealt with

26.6. Why it was not contemplated that there be no opposition, and that the
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the National Director of Public Prosecutions (‘“NDPP") took the report
on review. The PP caused the OPP to oppose the application. The
High Court handed down judgment on 10 March 2020 under Case No.

55578/2019, concluding as follows:

flawed’ and fell “far short’ of what was required (paras 54

and 63 - 65). Her finding was “totally irrational’ (para 65).

26.7.2. The PP made a finding on money laundering by applying a

[ Y DAY W | Ry . D 2 Al in e it i Dl e S man ANDNY

“The conclusion is inescapable that in dealing with this
issue [Adv Mkhwebane] completely failed to properly
analyse and understand the facts and evidence at her
disposal. She also showed a complete lack of basic
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have arrived at the conclusion she did.”

27713 The PP “did nnt art with an onen mind. and so breached one

legal or factual foundation (para 132).

26.7.5. The report had to be set aside as uniawful (para 111). There
was “no question” that the OPP had to pay the costs of the

President, the Speaker and the NDPP, and that it had to do

P - . ' -
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26.8.  Again, lessons were not learnt from the previous litigation failures: the
High Court's decision was once again taken on appeal and the appeal

was again dismissed by the Constitutional Court.
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29.

30.

31.
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There have since been other judgments in which the courts have made similar

findings both about the manner in which the PP has conducted investigations

which concerned me at the time, especially given the adverse media coverage

that reflected so poorly on the reputation of the OPP.

The irregularities that resulted in the various reports being set aside and the

various costs orders being imposed were not minor or innocent. Instead, they

instances, constituted attempts to defend the indefensible. One did not need

external legal advice or counsel’s opinion to appreciate this.

Furthermore, the OPP was not merely prejudiced by the other litigants’ legal bills

it was required to pay (often on punitive scales), but also by the fact that on

In addition, the manner in which the PP conducted the litigation was itself the

mishimnt Af AARlALIA mAamAL e~ Clha Aid ~aa i;m mircaiimctAancrac udhara nriar ta har
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32. lregarded this as a reckless approach to litigation that had no positive outcomes

point — borne out by several judgments — that the approach adopted was
catastrophic for the OPP's budget, image and reputation, with a knock-on effect

that there would be a loss of confidence in the work of the OPP.

(ii) Soaring legal costs

33.1. | annex extracts from the OPP’s Annual Report and Annual Financial

Statements for the 2016/2017 financial year, marked “S$$1”.

33.3. | annex extracts from the OPP’s Annual Report and Annual Financial
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35. In my Initial Affidavit | said that the amount of R10,000,000 budgeted for legal

to which legal expenditure had ballooned.

36. Resources were being diverted away from the OPP’s core function -
investigating improper or prejudicial conduct in public affairs and offering ordinary

citizens meaningful remedies — in order to engage in what was, in my view,

attributable to the OPP's expenditure on legal fees under the direction of the PP.

~n ALoan -
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39. The “main core” of the OPP’s business is not defending reports in judicial-review

proceedings. It is addressing complaints of maladministration and improper and

40. The OPP has always functioned in the context of substantial budgetary
constraints. The lion's share of the annual budgetary allocation goes to staff

costs, leaving a relatively small portion for other operational costs.

Representative, finances were centrally administered. Thus, each year, | would

submit a proposed provincial budget to the OPP's head office and would then
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including its legal expenditure — is not her area of responsibility, but the CEO's.
However, there can be no doubt that the litigation strategy that has resulted in
the OPP's repeated legal losses and overwhelming legal costs is entirely

attributable to the PP. She makes the ultimate decisions in the OPP.

45. | became increasingly concerned about the OPP's expenditure on legal fees. |

litigious disputes.
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$§S1), when the PP came into office she recorded that she was —

“in the early staqes of the launch of my blueprint document, Vision 2023:
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“The institution’s goal is to reach as many people as possible through its
outreach activities. We reached many communities through our 803 clinics

that waro rnndiirtand diwrina tha norind undar review Fuorthermnra  the

53. Inthe 2017/2018 Annual Report (annexure $82), the PP recorded that —

54. Unfortunately, the commitment to making the OPP accessible and readily

available to communities across the country changed significantly, and for the
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been: from more than 800 during the financial year to a target of just over 200.

56. Bv reducing the target so substantially, it became much easier to meet, and

circumstances where the overall OPP budget was not reduced.

&7 Tha 2N1R/9N10 fareswnrd rarnrded that the OPP achially “exceeded our

58. The substantial cutting back of the outreach clinics was deeply felt in the Free

ALt 0. Tlaiial | mmminmd e mals fan bl abtlhme Pleadinaial Mfiaaa b rarmnild kA
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59. The PP favoured substituting outreach clinics with radio engagements, and
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59.2. In many communities, citizens cannot easily access the internet or the

60. The 2018/2019 Annual Report sought to justify eradicating the majority of the

outreach clinics as a cost-cutting exercise:
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2018/19.” [my emphasis].

61.  Again, this begs the question as to whether the saving of R6,000,000 had simply

62. Moreover, the OPP's outreach clinics should by no means be described “non-

essential expenditure items” or likened to caterina costs. They are, in fact, an

distortion away from the OPP's constitutional mandate.
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65.

67.

68.
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Prejudice to other OPP activities: investigations and administration

In much the same way as our outreach activities suffered under the PP, so too

spent elsewhere. They were not spent by, or ever transferred to, the Provincial

Office.

At one point Mr Mahlangu issued a circular to the OPP, stating that travel

mirmmmemdibiiwm cpsmiild madb i AmArAiiAAd lhAAs A Homem tatmn na maana far b A if

Initially, the Head Office Supply Chain Unit leased several vehicles and allocated
them to the Free State office, to the allow the latter to undertake its various
activities. The Head Office then cancelled / did not renew that lease, and

purchased vehicles for the provincial office instead. By 2020, we had two such
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70.
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refused to authorise expenditure associated with travel, including fuel.

68.2.  Senior managers were permitted to use their own vehicles for OPP
purposes. However, | was the only senior manager in our office who
could do so. Even then, the travel expenditure | was permitted (e.g.

allowances for fuel to travel across the province) was limited. For

wds Siyrniiisaniuy vudiiansu.
As far as | am aware, other provincial offices were subject to similar restrictions.

We were therefore unable to travel from our offices to conduct investigations in

tha Araas udara tha ~amnlainte Aarininatad / whara ralavant witnaccee wera

investigate complaints of maladministration and wrongdoing in public affairs and
also significantly slowed down our ability to deal with matters. Moreover, the

quality of investigations is hampered when limited to a desktop investigation.



72.

v)
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Parliament was not decreasing: revenues for the office increased from year to
year. So these cuts clearly had to come about with a reprioritisation of funding

flows that was internal to the OPP, rather than one that was imposed from

outside. In other words, programmes, expenditure and activities were cut

| queried this constant denial of funds by the Head Office and raised it at a
management meeting, as it made no sense to me that the funds would be refused
when our budget had not been exhausted. However, | never received an

explanation of where the funds had been channelled to. During the management

had been taken by the OPP’s Executive Committee, and that that was the end of

the matter.

Prejudice to other OPP activities: producing reports

NYWUIVUD,) THW UGS DIl TTTTWRA L Tt LW WA s 1 Wt b
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conclusions in a particular report were supported by the evidence collated, but
also questions of procedure and legal compliance, such as whether the
requirements of procedural fairmess and the Public Protector Act had been

properly observed. The Think Tank would therefore regularly consider notices

expression of concerns from all sides, and a proper understanding of issues

going forward. Under Adv Madonsela, when the Think Tank was convened we

Initially, Adv Mkhwebane retained the Think Tank, which continued to operate

much as it had previously. and included the participation of her Deputy. One

perspective.

At tha tima tha DD Aid awav with tha Think Tanle NPP ctaff in tha Fras State
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They remained dissatisfied that such a useful and important quality-assurance

tool had been done away with.

78.  Asfaras | recall, the PP justified the abolition of the Think Tank as a cost-saving

-— ) “« FIY ] . e ] RN [ ¥ L SR 7 | SN S

for several days.

or if any other persons were involved in this process.

an I ablmiild maint At Hhat tha Aanalibe acciniranca eanratariat wae nnt an innavatinn



81.

82.

2103

| have heard that there is now a structure within the OPP called the Task Team.

f ol o e e e e 8 e e Tl T e d e mab vimmrarvathem mmnblAlnAbAA
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Managers.

The PP also required the then Senior Manager: Legal Services, Mr Nemasisi, to

quality assure reports. However, that was an overwhelming task for one person,

when they submitted reports for her consideration, those reports had to be
accompanied by certificates verifying that the investigators and managers
involved thus far were satisfied regarding the evidence and law presented in the

draft report.

implemented, they had to be focused — as the Supreme Court of Appeal told us

more than a decade ago in the Mail & Guardian case - on addressing allegations
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public that the OPP has discovered the truth.

of the view that these sorts of errors would have been picked up in a Think Tank

process, properly convened and afforded sufficient time to consider reports.

meetings were held virtually, it was no longer necessary for senior management

to converge on the Head Office in Pretoria for the management meetings.



89.

90.
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secured lots of training for OPP staff: from judges (who would provide training
on how to prepare reports that can withstand legal scrutiny), through courses and
through seminars that she or other experienced staff members would provide.

She also arranged for ombudsman offices in other jurisdictions (such as Canada)

Since Adv Mkhwebane became Public Protector, these training initiatives have
ground to a halt, at least in the Free State office. | understand that Parliament
previously expressed concern about the OPP utilising sponsorships to attend

training courses, and such funding was discontinued. However, Adv Mkhwebane

This lack of training has had a particularly serious impact in the light of the OPP's
high staff turnover and loss of institutional knowledge through the flight or purging

of senior personnel.

HIATIEE Al TLIV WAfAARAL/NAIL AT

union among OPP staff and representative of the majority of staff members. In
the feedback sessions from PSA shop stewards, it was clearly communicated to

us that OPP employees were unhappy with the working environment that the PP
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forum, at which | represented the provincial offices.

M ammeml mtrnannhara i;m tha affian Aand wnrkinAa anvicanmant

that expressly or impliedly referred to one or more of us in meetings with OPP

staff. Aside from being embarrassing and uncomfortable, this had the effect of

the Limpopo altercation; in respect of Mr Ndou she spoke about the allegations

of misconduct against him; and she raised various other aspects about others

and confidential information about anyone from conversations with others who
had similar concerns. The information she disclosed at the meeting described in
the preceding paragraph, for example, was not the sort of information that would

have been included in a handover memorandum prepared by Adv Madonsela.
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OPP before her incumbency, and that to do so she was intent on getting rid of
individuals with institutional memory. During the PP’s tenure there has been a
high departure rate of senior staffers. This was because of the unpleasant

working environment, and the lack of trust in the workplace.

with similar acts and the same course of conduct. This is evident from, for

example, her persistent adoption of losing litigation strategies in the cases

referred to above.

Tha DD intrndinirad waslkiv rannrtina etriichiree  whirh reainiired Provincial

97.1.  On Mondays, there would be weekly meetings at Head Office, at which

offices) had to have our own prior weekly meetings regarding the
investigations and reports in question. The outcomes of those meetings
would then be fed through to the Executive Managers, who would

account to the PP.

& 4
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In practice, however, the manner in which this reporting system was implemented

rendered it a tool of terror and intimidation. The PP would insist on deadlines

Nl A AW W MR ¢ W ATLLALLS W WA W L B W T RS TH IR R IR LI Y SIS e et g g

She would also insist that people who did not meet their deadlines be subject to
disciplinary action: Executive Managers had instructions to issue “audi letters”

(i.e. letters asking the recipient why he or she should not be disciplined) in respect

Much of the pressure would flow through the CEO at the time, Mr Vussy

Mahlangu. He would issue threats of disciplinary action to staff members who

reports without reference to the investigating team’s constraints or the
investigators in question. However, because staffers understood the PP’s
aversion to granting extensions even if legitimately requested, and feared

disciplinary action, they would often submit substandard work (e.g. reports based
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time to discharge their functions. While this approach may have allowed an
increase in the number of reports produced, it significantly impaired the quality of
those reports and, more importantly, the OPP's ability to discharge its core

mandate of determining the truth about complaints of maladministration and

104. | should make it clear that | never accepted substandard work or pushed work
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thought through.
106. The PP would also insist on being provided with information on very short notice.

106.1. For example, when she was due to have a meeting with a particular

Managers would often be given a day or a few hours’ notice, evenif a
substantial amount of information needed to be collated and/or

summarised.

106.2. Sometimes. unon arrivina at the office at 08h00. we would discover an

switched on our computers at the start of the workday, we would be
surprised to find that we were already under pressure and behind on
our deadlines. Often, more time would be required to provide reliable

and cogent information, but we would receive pushback against any

the PP, to the detriment of our other work.
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107. Below | set out some details about how various individuals were unfairly targeted

(i) Reginald Ndou

1N’  Mr NdAin wae an Fyarutive Mananer for Pravinrial Investinations. When the PP

109. During 2017 allegations of misconduct were laid against Mr Ndou. He was

110. More than a year after Mr Ndou's return to work, he resigned from the OPP.
During the last week of his notice period he was inexplicably charged with
misconduct in respect of the 2017 allegations, despite the fact that the Strauss

Daly report had exonerated him, and further despite the OPP having allowed him
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112. It was clear from inception that the disciplinary hearing would not be completed

(iii) Ponatshego Mogaladi

112 Me Mnnaladi started at the OPP as a senior investioator and was nromoted

114. Ms Mogaladi was responsible for an investigation into the FSCA, following a

complaint laid by the Economic Freedom Fighters, a political party (‘EFF"). The

Ms Mogaladi had failed to consider information that was supplied to the OPP
when conducting the investigation. The PP directed that Ms Mogaladi should

face disciplinary charges for her alleged misconduct.
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117. | will say, however, that ultimately the PP is the one responsible for the OPP's

(iv) Lesedi Sekele

(v) Abongile Madiba

was charged with misconduct when the report was set aside. He was very ill

while the disciplinary proceedings were ongoing; he had had a stroke.



2114

——— R Tt

B T T I

PP did not like these characteristics, particularly because they would lead to him

vocally oppasing her during Think Tank meetings.

121. Mr Madiba was responsible for the investigation into wrongdoing in respect of the

finalised. When the report was issued, it had not properly been finalised and the

investigation was not thorough or complete.

123. As mentioned in my initial Affidavit, other individuals targeted and purged by the

MM e P! PVl M Ml e Tabhcaa alimma Re i/ alvminn lhmn

124. Another individual who was targeted was Mr Bonginkosi Dhlamini, who served
as Chief of Staff to Adv Madonsela during her tenure as Public Protector.

Adv Mkhwebane's determination to get rid of Mr Dhlamini led to more adverse
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Malunga, and Mr Kaposa — were targeted because they lacked security

clearance in accordance with the Minimum Information Security Standards

ciedardriices.

126. | can confirm that, in my two decades at the OPP, | have never had to handle
Top Secret or other classified information. In my view, a security clearance is

simply not required to undertake most of the functions of the OPP.

many senior managers and other staff did not have top-secret clearance at all
times, which makes a mockery of the requirement. Moreover, it has never been
precisely clear as to whether there has been any classification of documents at

all indicating what is sensitive.
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G. THE VREDE DAIRY INVESTIGATION

concluded, and the report published in 2018, under Adv Mkhwebane.

132. Previous drafts of the report had been presented to and discussed by the Think

attention had been paid to the role of politicians.
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134.1. The email is addressed to “SHS", which is me: Sphelo Hamilton

Samuel. It has “THINK TANK REPORT" in the subject line.

a month before Adv Cilliers’ email).

134.4. This change may give the impression that Adv Madonsela had signed
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135. Shortly after Adv Cilliers emailed the draft to me, | enquired whether section 7(9)

latbose e s A ba oo llamad N nntl;m Muialib: Amacivmman 11mis Aadis DN men

drafts. A copy of our correspondence is annexed hereto, marked “SS8".

been “raised by Minister Zwane yesterday’ (I assume this was a

reference to Mr Mosebenzi Zwane, formerly the Free State’s Member
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136.3. the draft correspondence to implicated parties needed to be re-

138. A copy of Adv Matlawe's correspondence is annexed, marked “SS9”.

—~ sometimes termed a “roadshow” — where she met with various OPP
stakeholders (including members of the public and politicians) over a period of

two days.

120 1 Ae nart af thic ctakahnlder ennanament tha PP was diie tn meeat

meeting | conveyed the Premier's request to meet with the PP before
she attended the Legislature for the stakeholder engagement. The
request had been conveyed to me by officials from the Premier’s office

(even though my own previous requests to meet with the Premier when
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139.2. Initially, the PP was unwilling to accede to the request. | accepted her

position and proceeded with the briefing. During the course thereof, the

139.3. On the following day, the CEO and | met the PP outside the Premier's

office in Bloemfontein. The CEO and | went to the Premier's waiting

| were not called into the Premier's office. Instead, the Premier came

to the waiting room, introduced himself to the CEO, ignored me and

Minister Zwane during February 2017, and was in possession of the

draft Vrede report. Furthermore, at the time that the PP took office as
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139.6. | was surprised that | had been required to attend the meeting but was

then excluded from any engagement with the Premier. | do not know

State, | expected to be part of any discussions with the Premier

regarding the OPP Provincial Office.

140. On 27 March 2017, Adv Matlawe sent the drafts on to Mr Sello Mothupi (from the

Provincial Investigations Unit at Head Office), copying me, and asking for the

141. Adv Matlawe's correspondence of 27 March 2017 attached another draft of the

Draviicinmal Damart {atill with YAlavambar 204 4" in tha haadar) Thie iamae
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141.2. that the Public Protector had been assisted by “Erika Cilliers and

Tshiamo Mocumi” rather than the “Free State Provincial Office”.

implemented i.e. a proper consideration of the role of the politicians.

Adv Madonsela to Adv Mkhwebane and incorporated numerous changes to the

structure of the report; Adv Mkhwebane had introduced many changes to the
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Department of Agriculture. They did not want to meet personally, but

were willing to provide information.

145.3. | reconsidered all of the evidence that had been collected by

| believed could provide information. As Provincial Representative, |
had the authority to subpoena officials. However, in respect of political
office-bearers, subpoenas had to be approved and issued by the Public

Protector herself.

Provincial Office, including Adv Cilliers and Mr Mionyeni, and officials from Head
Office). Because the politicians had not participated in our investigation, | wanted
to subpoena them to provide information, and made a request to the PP

accordingly. However, she refused to allow such a subpoena. In fact, the PP
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147. Although | was of the view that the subpoenas were necessary, the PP had made

herself clear on the issue. Accordingly, as far as | can recall, | did not persist

politicians.

4 ar AL oMY L L L L L f A s LAl KA L AT AMATY M AP Ll

149.2. A copy of the April 2017 Report is annexed, marked “SS15”.

regarding public-private partnerships — which were applicable — were

not followed.
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150.3. The accounting officer was guilty of gross irregularity,

maladministration, abuse of power and improper conduct, as well as

constituted malaaministrauon on neir part.

160.5. The allegations that environmental legislation had been breached were

“We have finished the report and are starting the Sec 7(9) letters. We are
making findings of maladministration against Premier and MEC therefore
three notices and one discretionary notice for the SIU. We took out
remedial action for [the Auditor-Generall as [the Auditor-General Free
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team on Friday.”

AN Tha Anrl 2N17 Ranart wae nirmilatad hath within the Froe Qtate Office and tno

Sebopelo and Mr Reginald Ndou, all of the Provincial Investigations Unit in the
OPP Head Office. A copy of the April 2017 Report was sent via separate

correspondence, of which | have not been able to locate a copy.

182 Tha certinn 7(0) ecnrresnondence (to disnatch to parties implicated in our

154. On 19 May 2017 Adv Matlawe provided the PP with drafts of the section 7(9)

155. Adv Matlawe sent the final versions of the section 7(9) correspondence to
Adv Mkhwebane and other members of her team on 7 June 2017. This

correspondence, like the draft April 2017 report and the previous versions of the

P PO e aa PR .o - ' . an . wr IS
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155.1. A copy of Adv Matlawe's correspondence in this regard is annexed,

marked “S$S18".

156. A copy of the section 7(9) correspondence signed and issued by the PP (dated

7 June 2017) is annexed, marked “SS20”.

157. The section 7(9) correspondence was issued on the basis of the April 2017

review. A COpy Inereor Is annexea, markea 0041 .

157.2. | was never asked to assist in the preparation of that record, to ensure

157.3. | note that the only draft of the Vrede report recorded in the index is the

one dated “November 2014". supposedly under the hand of
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157.5. |note that the index does not include much of the email correspondence

NI UTY WA I Gmtr TP ) MWW § YWl EIs Wy rem e mw W v w o ——i— - - g — g o~ — -

noting that certain paragraphs that were supposed to be put to him had not been
sent to his office. The PP then sent the following email to myself, Adv Matlawe

and Adv Cilliers (among others):

ACOS deal with this and facilitate preparation of response to the Premier.”

o e ‘e il LA RNSOSANY A Lo | mnin wmmawll b
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submissions could have unearthed additional evidence or further avenues for

exploration. The OPP was duty-bound to remain open to wherever the evidence

copies of the evidence.

184 Fram iy 2017 until QReantemhear 2N17 | was nn extended leave from the office
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165. Because | remained copied on emails, and because the evidence leaders have

been able to provide me with some of my email records, | am now able to

166. On 8 August 2017, Adv Cilliers prepared a further draft of the Vrede report.
Although the report was circulated in August 2017, it has “July 2017" in the
header, and | shall therefore refer to it as “the July 2017 Report’. As far as |

can recall, | did not assist in preparing this report, as | was on leave.

168. A copy of the email correspondence between the abovementioned parties is

the conclusions and content of the April 2017 Report, the draft now omitted any

findings of maladministration or wrongdoing on the part of Premier Magashule or
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170. The July 2017 Report, like the April 2017 Report, concluded that —

ATIA A e Acmmmiom Ham N Ane wwmn radilhe Aaf imaranar aandoct nrace

170.2. the rules regarding public-private partnerships — which were applicable

- were not followed;

170.3. the prices for goods and services had been inflated; and

171. On 21 August 2017 Adv Cilliers sent a further draft of the report on to Mr Mothupi,

noting that it reflected the “Corrections made per TT and discussed with team

this morning."

26". Once again, as far as | can recall, | did not assist in preparing this

report as | was on leave.

172. Even though the draft refers to “September 2017" in the header, it was circulated

fn Avimiimt ANAT and | ohall tharafara rafar tn it 2c “tha Ancanct 2017 Rannrt”
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173. | annex minutes of the Provincial Office's Dashboard meeting held on 30 August

at 1 1Sau WIHVG, ITU Uy VI 1TTuvuy.

174. On 4 September 2017 Mr Ndou submitted the draft report to Mr Nemasisi, the

has not been complied with".

174.2. Adv Cilliers' comments noted that the remedial action requiring the
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same as those reflected in the July 2017 Report (summarised in

paragraph 170 above).

175. Once again, as far as | can recall, | did not assist in preparing this report.

asking them to “verify whether indeed this response capture [sic] the issues we

raised with the Premier’, and further requested MrNdou to address

-_ N . P . . PN e as

politicians’ wrongdoing had not been limited to failing to take disciplinary action.

Rather, they were thoroughly implicated in the transactions because they had

bbbt LR AL TR SR A SR TEEREL - LI R R i o TEL R RIE A R AR R el

178. During the course of 2017 | prepared a revised report reflecting my conclusions
(referred to above) that Messrs Magashule and Zwane should be held liable not

only for failing to discipline the Accounting Officer, but because they had overall
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the extent to which it had failed the beneficiaries (“the Revised Report’). |

submitted it to Head Office — specifically to Mr Ndou, as far as | recall.

179. | was aware that the Revised Report flew in the face of the PP's desire not to

make findinas in respect of political office-bearers. However, in my view, those

180. Unfortunately, | have been unable to locate a copy of the Revised Report or the

associated email correspondence.

181. After September 2017 | was not included in the aspects of the Vrede investigation
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construction and administration services had been procured at inflated

prices.

183.2. The Department had indicated that it had spent: R6,212,000 on cows;

R2,600,000 on the security gate and guardhouse; and R30,050,000 on

various versions of the draft, including the iterations from

April — September 2017). Based on this information, for

structure) revealed that the structure should not cost more

than R50,000.
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183.5. The PP ultimately concluded that a finding could not be made “due to

183.6. However, this completely ignored the independent information acquired

from the Breeders' Association, which rendered it unnecessary for the

183.7. Furthermore, determining the value of the security gate and

auardhouse did not require specialist input: it was basic construction of
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To suaaest otherwise would. franklv. be disinaenuous.
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Breeders' Association for assistance in determining certain values. This
information was incorporated into the April 2017 Report (and the various other

versions of the report discussed above).

186. Generally, an external forensic investigator was not required. We were able to

187. The Final Report records that the "beneficiaries who were intended to benefit

fram the nroient’ cnnld nnt he investinated “due fo lack of information”.
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187.2. For example, while we were making arrangements for the PP's site visit

e A=zl ANAT Adi: Mllimee  aiimmantad Hemt A Aalamatian AF tha

assistant) to Adv Cilliers, dated 29 March 2017, marked “SS30".

individual was subsequently killed.
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undertook to the National Assembly that she would re-investigate the matter.

That re-investigation was not done by the Free State office, but by the Head
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192. On 11 March 2020 the OPP, at the direction of the PP, preferred various

disciplinary charges against me. One of the charges dealt with the Limpopo

Assembly and answering media questions about that affidavit. | was also

charged with inciting fellow employees to come forward with complaints.

193. This was the first instance of disciplinary action against me in almost 20 years of

employment at the OPP.

NAUICHT POl DGV T IIT T I O Tas § S/ A Iws b e e e DR

my employment at the OPP at the end of December 2020.
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some of the charges as “hopeless” and something that could not constitute
misconduct “by any strefch of the imagination”. The Commissioner concluded
that the “disciplinary action... is a clear demonstration of anger. Anger at the

applicant's request to [the Speaker of the National Assembly] of

result of the Limpopo altercation. To my knowledge, that matter is pending.
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——

SPHE\O/HAMILTON SAMUEL

| certify that the above signature is the true signature of the deponent and that he has
acknowledged that he knows and understands the contents of this affidavit which

[Ty

further amended by Government Notice No R1428 dated 11 July 1980, and by
Government Notice No R774 of 23 April 1982.
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