OFFI CE OF THE PRESI DENT

No. 2003 23 Novenber 1994

NO 29 OF 1994: CONSTI TUTI ON OF THE REPUBLI C OF SOUTH AFRI CA FI FTH AMENDMENT
ACT, 1994.

It is hereby notified that the President has assented to the follow ng Act,

whi ch is hereby published for general information:

GENERAL EXPLANATORY NOTE:

** ** \Words between asterisks indicate om ssions from existing enactnents.

<< >> Wrds between pointed brackets indicate insertions in

exi sting enactments.

ACT

To amend the Constitution of the Republic of South Africa, 1993, so as to
further regulate the pension and pension benefits of the President; to nmake
further provision in relation to the oath of office or solemm affirmation by an
Acting President; to nake provision for the appointment of acting judges of the
Constitutional Court; to extend the periods within which the first Public
Protector and the first nenmbers of the Human Ri ghts Conmission are to be
appointed; to facilitate the rationalisation of the various police forces into
a single police service; to nake provision for the appoi ntment of the National
and Provincial Conm ssioners of the South African Police Service and the Board
of Commi ssioners prior to the commencenent of the rationalisation process; and
to rectify certain textual inconsistencies; and to provide for matters

i nci dental thereto.

(English text signed by the President.)
(Assented to 17 Novenber 1994.)



BE | T ENACTED by the Parlianment of the Republic of South Africa, as

follows: -

Substitution of section 79 of Act 200 of 1993

1. The follow ng section is hereby substituted for section 79 of the

Constitution of the Republic of South Africa, 1993 (hereafter referred to as
t he Constitution):

"Remuner ati on and pension of President

79. There shall be paid to the President out of and as a charge on the
Nati onal Revenue Fund and apart from any privilege which he or she may
enj oy, such renuneration and all owances, and upon his or her
retirenent, or to his or her w dow or wi dower <<or dependent or
nom nee (including his or her estate) as-he or she may elect,>> on his
or her death, such pension and pension benefits, as may be detern ned

fromtine to time by resolution of Parlianment.".

Amendnment of section 86 of Act 200 of 1993

2. Section 86 of the Constitution is hereby anmended by the insertion after

subsection (3) of the follow ng subsection:

<<"(3A) (a) The person appointed as Acting President shall, subject to
par agraph (b), before fornmally assunming office make and subscribe an oath
or solem affirmation in the terns set out in Schedule 3 before the Chief

Justice or a judge of the Supreme Court designated by the Chief Justice

for this purpose.

(b) An oath or solemm affirmati on made and subscribed by a person

appoi nted as Acting President shall for purposes of any subsequent

appoi nt mrent of that person as Acting President during the termof office
of a particular President, be deened to be an oath or solenn declaration
made and subscribed by that person also in respect of such subsequent

appoi ntnment. ".>>



Amendnent of section 99 of Act 200 of 1993

3. Section 99 of the Constitution is hereby amended by the addition of the

foll owi ng subsections:

<< "(8) Whenever the President of the Constitutional Court is absent or
unabl e to performhis or her functions, or if the office of President of
the Constitutional Court becones vacant, the President may in consultation
with the Cabinet and after consultation with the Chief Justice and, if he
or she is available, the President of the Constitutional Court, appoint a
judge of the Constitutional Court as Acting President of the

Constitutional Court for the period of absence or inability of the

President of the Constitutional Court or until the vacancy is filled.

(9) Whenever a judge of the Constitutional Court is absent or unable to
perform his or her functions, or if a vacancy anong the judges of the
Constitutional Court arises, the President may, on the reconmendati on of
the Mnister responsible for the adm nistration of justice nade in consul -
tation with the President of the Constitutional Court and the Chief

Justi ce,
appoi nt any person qualified in ternms of subsection (2), as an acting
judge of the Constitutional Court for the period of absence or inability
of the judge concerned or until the vacancy is filled: Provided that at
all times at |east four judges of the Constitutional Court, including
acting judges, shall be judges who have been appointed from anong the

judges of the Suprene Court.

(10) A person may be appointed as Acting President or acting judge of
the Constitutional Court irrespective of whether he or she was appointed
on a previous occasion as Acting President or acting judge of the
Constitutional Court: Provided that no person shall act as an acting judge

for a period exceeding six nonths.

(11) Any appointrment nmade under this section shall be deemed to have
been nmade also in respect of any period during which the person appointed
is necessarily engaged in connection with the disposal of any proceedi ngs
in which he or she has participated as a judge of the Constitutional Court

and whi ch have not yet been disposed of at the expiry of the period for



whi ch he or she was appointed.".>>

Amendment of section 110 of Act 200 of 1993, as anended by section 7 of Act 13
of 1994

4. Section 110 of the Constitution is hereby amended by the substitution for

subsection (3) of the follow ng subsection:

"(3) The first appointnment of a person as the Public Protector after
the commencenent of this Constitution shall be made **[within 120 days
of ] ** as soon as possible after the first sitting of the Senate under this

Constitution.

Amendment of section 115 of Act 200 of 1993, as anended by section 8 of Act 13
of 1993

5. Section 115 of the Constitution is hereby amended by the substitution for

subsection (4) of the follow ng subsection:

"(4) The first nenbers of the Conmm ssion after the commencenent of this
Constitution shall be appointed **[within 120 days of]** << as soon as
possible after>> the first sitting of the Senate under this Constitution.".

Anmendnent of section 218 of Act 200 of 1993
6. Section 218 of the Constitution is hereby amended by the substitution for
subparagraph (i) of paragraph (n) of subsection (1) of the follow ng

subpar agr aph:

are necessary to achieve the objectives referred to in section

*%[217]** 215; and".

Amendnent of section 219 of Act 200 of 1993

7. Section 219 of the Constitution is hereby amended by the substitution for

par agraph (b) of subsection (2) of the follow ng paragraph:

"(b) the recruitment of nenbers of the Service responsible for the



functions set out in subsection (1) **[, and the pronotion of any

such nenbers to the rank of colonel or above];".**

Amendnent of section 237 of Act 200 of 1993

8. Section 237 of the Constitution is hereby amended by the insertion after

par agraph (a) of subsection (2) of the follow ng paragraph:

<<"(aA) In anticipation of the adoption of the Act of Parlianent

contenplated in section 214-

(i) the National Conm ssioner and Provincial Conm ssioners of the South
African Police Service contenplated in section 214(2)(a) may be

appoi nt ed;

(ii) a neeting of the National Conmi ssioner and the Provincial
Conmi ssi oners or their nom nees shall be deened to be a neeting of
the Board of Commi ssioners contenplated in section 220(2) and any
deci sion taken at such a neeting shall be deened to be a decision of

t he Board;

(iii) the existing police forces, deened in terms of section 236(7) to
constitute the South African Police Service contenplated in section

214, may be rationalised in accordance with this section; and

(iv) proclamations to regulate such rationalisation may be issued in terms

of subsection (3).".>>
Anmendnent of section 245 of Act 200 of 1993
9. Section 245 of the Constitution is hereby amended by the substitution in
par agraph (b) of subsection (3) for the expression "paragraph (b)" of the
expressi on "paragraph (a)".

Short title

10. (1) This Act shall be called the Constitution of the Republic of South
Africa Fifth Amendnent Act, 1994.



(2) Sections 4 and 5 shall be deened to have cone into operation on 16

Sept enber 1994.



