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2. Please find attached hereto a copy of representations submitted by and on behalf of the

Public Protector as per the invitation of the Panel for her to do so.

3. Please feel free to address any future correspondence either to us or directly to the Public

Protector, or both.
4. We trust that the above is in order and look forward to hearing from the Panel if necessary.

5. Kindly acknowledge receipt hereof.

SEANEGO' ATTORNEYS INC.
Per: Theo Seane
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BEFORE THE INDEPENDENT PANEL
APPOINTED IN TERMS OF RULE 129

In the matter between:

NATASHA MAZZONE MP Complainant
and
THE PUBLIC PROTECTOR Respondent

REPRESENTATIONS ON BEHALF OF
THE PUBLIC PROTECTOR

INTRODUCTION

1. These representations / submissions concern the fairly unchartered waters of
the principles which ought properly to guide an independent panel (‘the
panel”) appointed by the Speaker of the National Assembly (“the Speaker”) in
order to determine whether there is prima facie evidence to show that the

Public Protector (“the Public Protector”’) may be found “guilty as charged”.

2. Simply put, the task or duty of the panel is fourfold:
2.1. to conduct a preliminary assessment;
2.2. to make a determination;
2.3. to compile a report; and

2.4. to make recommendations, with reasons.
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The primary purpose of these submissions or representations is to seek to
persuade the panel that in its report, it should return a determination to the
effect that, upon a holistic evaluation of the complaint motion, there is no prima
facie evidence to show the alleged misconduct and/or incompetency on the
part of the Public Protector and accordingly to recommend that the section

194 impeachment process be terminated and taken no further.

The accent we put on “holistic” is the epitome of the approach we adopt in
these submissions. The panel may choose a narrow approach in terms of
which it would only look at the literal words used to support the complaint and
determine whether, if true, the words used in the motion would constitute a
‘case to answer”. Alternatively, the panel may adopt a broader and more
holistic approach, in terms of which it looks at the words used and the
accusations made in the context of the relevant provisions of the South African
Constitution, the pivotal requirements of fairness, the public interest and the
legal context within which the alleged conduct took place, including the
ongoing litigation in various civil and criminal courts. Needless to say, we

commend the latter broader and holistic approach.

In our humble submission, it would be impossible, undesirable and even
improper for the panel to make the requisite determination without taking into
account the meaning of section 194 of the Constitution and other relevant
provisions of Chapter 9 thereof, as well as the relevant provisions of the Bill of
Rights and constitutional values. Against that background, a careful
examination of the provisions of the new Rule 129 of the Rules of the National

Assembly (which is, incidentally, itself the subject of a separate



8.1.

8.2.

8.3.
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comprehensive challenge to its constitutional validity, based on 12 separate

grounds).

The preferred holistic approach is consistent with the provisions of Rule
129X(1)(c)(vii), which limit or define the parameters of the panel's assessment
to “the written and recorded information placed before it by members, or by

the holder of a public office (in this case, the Public Protector), in terms of the

rule (ie Rule 129)” (emphasis added).

In terms of the rules, the nature of the information which the Public Protector
and the members of the National Assembly are required or permitted to place
before the panel is circumscribed only by the legal standard of relevance.
When once the information supplied to the panel is relevant, then the panel
must take it into account in its assessment and in making the consequential

determination.

As to what is relevant, regard must be had to the applicable provisions of

Rule 129, including:

Is the complaint motion before the panel proper, valid and “in order”?

Is the panel properly constituted, taking into account our constitutional
dispensation?

Can the panel operate without regard to the requirements of Rule
129X(1)(a) that:

“The panel must be independent and subject only to the

Constitution, the law and these rules, which it must apply

impartially and without fear, favour or prejudice”;
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8.4. Can the panel discharge its functions without completely applying the
provisions of Rule 129X(1)(b) that:

“The panel must, within 30 days of its appointment, conduct and

finalise a preliminary assessment relating to the motion proposing

a section 194 inquiry to determine whether there is prima facie

evidence to show that the holder of public office:

0] committed misconduct;
(D) Is incapacitated; or
(i) is incompetent” (emphasis added)

In a nutshell, the narrow approach would only focus on what is stated at
paragraph 8.4 above, while the more appropriate holistic approach must
consider all of 8.1 to 8.4, failing which the panel’'s mandate will not have been

properly and rationally discharged.

For the avoidance of any doubt, it is readily conceded that the panel must
generally proceed from the premise that, until they have been lawfully set
aside by a court of law, the rules must be regarded as constitutionally valid
per se. This however cannot prevent the panel, in the discharge of its mandate
and prescribed duties and without necessarily duplicating or usurping the
function of the courts, from making a holistic assessment, as advocated
above, in order to make the requisite determination. In the event that in so
doing, there may be a coincidence or overlap with some of the questions
raised in the court papers, that would be an inevitable consequence of the fact
that both forums are interpreting the same set of rules, albeit for different

purposes.
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11. Whether by design or inadvertently, for some inexplicable reason, the panel
has seemingly not been furnished with the original motion of the Democratic
Alliance (“the DA”) which was submitted within 72 hours of the resolution
approving the rules. It is impossible to understand the true genesis of the
current process without having regard to that motion, its unlawful approval
without giving the Public Protector a hearing, its public announcement in the
media without even informing the Public Protector of its existence and the
correspondence which was exchanged between the Public Protector and the
Speaker before the motion was suddenly “withdrawn” only to be replaced on
the same day with the present motion submitted on 21 February 2020.
Accordingly, we annex hereto, marked “BM1(a)” to “BM1(f)”, a bundle of the

relevant documentation relevant to those issues.

12. With all the above in mind, we now proceed to deal with the broad topics or
issues postulated at paragraph 8 above, on the basis that if the answer to any
single one of the four broad questions framed there is in the negative, the
panel must return a determination against the further continuation of the

section 194 process which is underway.
QUESTION 1: Is the motion in order?

13. Upon a proper interpretation of the rules, it will be obvious that the only trigger
for the appointment and jurisdiction of the panel is the objective existence of
a complaint motion which is “in order”. Absent such a motion, the panel must

not be appointed and if it is, it will lack jurisdiction to perform any duties.

14. The legal principles which underlie this topic will be illustrated by making

reference to the requirements of a valid charge in the context of a criminal trial.
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This illustration must obviously not be taken literally but mutatis mutandis by
allowing for the necessary adjustments stemming from the differences
between the present section 194 proceedings, which are more akin to
disciplinary proceedings than criminal proceedings. However, certain
principles and considerations of fairness clearly apply equally in both types of
proceedings which are intended to have punitive consequences against a
person or citizen. This much was authoritatively confirmed by the Supreme

Court of Appeal, per Swain JA, in the case of Coetzee,! as follows:

“There is authority for the proposition that a charge sheet in a disciplinary
enquiry does not have to be framed with the same particularity, or with
all the formalities of a charge in a criminal trial. However, the better view

is that although the same degree of formality is not required, the same

degree of particularity of the factual information underlying the

allegations made, is required to enable the accused to know what case

he or she has to meet. This is particularly so where the disciplinary body

has the power (as in the present case) to make findings with far-reaching

consequences” (emphasis added).

15. The simple principle is that if the charges (or the charge sheet) are indeed
shown to be defective, then it can hardly be proper for the panel (or any
adjudicative body charged with making a determination as to the existence of
a prima facie case in respect of a punitive process) to ignore that fact and to
give the go-ahead for the process to proceed further, regardless of such

defects.

! Coetzee v Financial Planning Institute of South Africa [2014] ZASCA 205 (unreported, SCA case No 1079/13,
28 November 2014; 2014 JDR 2356 (SCA) at paragraph [17]



16.

17.

18.

19.
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As a matter of logic, the panel cannot determine the existence or non-
existence of a prima facie case in the air but only by referencing or juxtaposing
the evidence presented against the charges as framed. If the charges
themselves are fatally defective, there can be no question of prima facie
evidence to resuscitate them by breathing new life into them like the biblical

Lazarus.

Subject to the qualifications mentioned above, reference will be broadly made
to the relevant provisions of the Criminal Procedure Act relating to the charge
(ie sections 80 to 104). Specific reliance will be placed on sections 83 and 85.
Section 85 states in a nutshell that an accused person may object to a charge,
even before pleading thereto, and that the prosecuting body may, in
appropriate cases, be ordered to amend the charge, failing which the charge

may be quashed upfront.

In this context, the task of the panel may be likened to the determination in
terms of section 174 of the Criminal Procedure Act, whether or not a prima
facie case has been made out and the trial ought therefore to proceed any
further or be summarily terminated by discharging the accused. That principle
is self-evidently rooted in fairness. The purpose of instituting the independent
panel stage is clearly meant to serve as a similar mechanism to sift out
undeserving cases and not to further waste the time, money and effort of alll

the parties on an obvious wild goose chase which is bound to fail.

The logical starting point in this analysis is Rule 129R(2), which provides that:
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“For the purposes of proceedings in terms of s 194(1), the term ‘charge’

must be understood as the grounds for averring the removal from office

of the holder of a public office” (emphasis added).

20. Secondly and crucially, it must be appreciated that the existence of a motion

which is “in order” is the necessary trigger and jurisdictional prerequisite for:

20.1. the valid appointment of the panel; and

20.2. the referral by the Speaker of the motion to the panel.

21. That much is clear from the wording of Rule 129T, which provides that:

“When the motion is in order, the Speaker must:

€) immediately refer the motion and supporting documentation

provided by the member to an independent panel appointed by

the Speaker for a preliminary assessment of the matter; and

(b) inform the Assembly and the President of such referral without

delay.” (emphasis added).

22. In turn, it will be clear that, in the present case, the initiation of the section 194
inquiry and, more specifically, the declaration of the “in order” decision of the
Speaker was fatally defective in that, by her own admission or confession, she
failed to make the prescribed assessment of the substantive validity of the
motion and only confined herself to the question of form. This is a peremptory

duty.

23. The Speaker, by her own admission, elevated form over substance and did

so in spite of the clear provisions of Rule 129P that:



24,

25.
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“‘Any member of the Assembly may by way of a notice of a substantive
motion in terms of Rule 124(6), initiate proceedings for a s 194 enquiry,

provided that:

@) The motion must be limited to a clearly formulated and

substantiated charge, on the grounds specified in s 194 of the

Constitution, which must prima facie show that the holder of a

public office:

(1) committed misconduct;
(i) is incapacitated; or
(i) is incompetent.

(b)

(©)

(d) The motion is consistent with the Constitution, the law and these

rules” (emphasis added).

It can never be seriously suggested that the abovementioned duties of the
Speaker in making the “in order” decision refer only to form. If anything, only
the requirements of Rule 129R(b) and (c) relate to formalistic requirements.
By way of contrast, the requirements of Rule 129(a) and (d) deal with matters

of substantive law.

Despite the above and upon being requested by the Public Protector in her
letter dated 28 January 2020 (see annexure “BM1(d)”), the Speaker made the
frank admission that she had in fact not considered matters of substance. This
admission or confession was made in the Speaker’s signed letter dated 30
January 2020 (see annexure “BM1(e)”). Due to its importance, it is apposite

to quote the relevant portion of the letter:

“| therefore confirm that:



26.

27.

28.

29.
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(@) the substantive motion complied with the form requirements in
the rules;
(b) no _decision has been made as to the required prima facie

assessment, as the independent panel has yet to be established,
after which the panel must conduct and finalise a preliminary
assessment, which will include an invitation to the holder of the
public office to comment on the substance of the motion”

(emphasis added)

To call the above articulation a blatant misreading of the applicable rules

would be a gross understatement.

In view of the aforegoing indisputable and fatal defect, the jurisdictional
requirement for the appointment of the panel and/or the referral of the motion
to it was never met. The proper determination that the motion is “in order” is a
sine qua non for a valid appointment of and a lawful referral of the motion to

the panel.

Any determination by the panel that the Speaker and/or the National Assembly
must nevertheless forge ahead with the enquiry, in spite of such a glaring
omission and irregularity, will only serve to sanction a time-wasting exercise
which is doomed to fail. It will only perpetuate the illegality and postpone the

inevitable.

In any event, it is patent that what the drafters of the rules actually intended
was that the first prima facie assessment must be conducted by the Speaker
before making the “in order” determination and that the independent panel’s
assessment be the second external and independent assessment. The

Speaker herself has subsequently conceded in the Part A court papers that



30.

31.

32.

33.
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what was envisaged was a “double-filtering mechanism”. It is unlawful for the
panel to conduct the prima facie assessment as a forum of first instance, which
is the case here. The “double-filtering mechanism” was clearly intended to
ensure maximum fairness. (This is akin to the assessment of a prima facie
case by the NPA, which must precede the assessment of a prima facie case
by a magistrate or judge at the closure of the state’s case in criminal

proceedings.)

Such a double-filtering mechanism is hardly surprising in any multi-staged
process such as that envisaged in the Constitution and the rules. Each stage
is important and it ought to attract a separate right of hearing and the
opportunity to make representations before an adverse decision is made. The
Speaker failed in this regard. This is an incurable defect which will fatally taint
this process until it is corrected by starting the process de novo, or simply

aborting it at the earliest available opportunity, which is here and now.

The glib response by a public official making a discreet adverse finding against
a person that the latter will “get your audi later” and from a separate entity, just

cannot wash in the case of a multi-staged process such as the present.

On the above ground alone, the panel cannot conceivably give its go-ahead
to the further conduct of the present enquiry, which is the product of such a
gross deviation from the rules which form the foundation of the entire section

194 enquiry. The present motion was dealt with in the same way.

At the risk of repetition, it is a jurisdictional requirement that the motion be
“consistent with the Constitution, the law and these rules”. For the reasons

advanced above, the present motion does not meet that standard.
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The unlawful retrospective application of the rules

34. Arguably, the most glaring defect of the current process is that the Speaker,
without justification, wrongly assumed that the rules could be applied with

retrospective effect.

35. The alleged transgressions which form the subject matter of Charges 1 to 4
took place before the promulgation of the rules on 3 December 2019. As the
first DA motion was submitted 72 hours later on 6 December 2019, the only
transgressions which could have been properly raised would have had to be
committed between the 3@ and the 6" of December 2020. Similarly, the
second motion could only deal with transgressions committed between 3
December 2019 and 21 February 2020. In short, any conduct which took place

before the rules were in place was legally out of bounds.

36. The legal rule or presumption against retrospectivity is a fundamental

constitutional rule based on fairness and the rule of law, in short due process.

37. Legal instruments such as the present rules are presumed to only operate
prospectively, unless the contrary is clearly stated or was intended .the
presumption applies with equal force in respect of procedural rules. It has for
example been recently and authoritatively affirmed in respect of the non-

retrospectivity of the new Rule 32 of the Uniform Rules of Court.?

38. There is nothing in the present rules which evinces an intention by the drafters

to deviate from the general rule against retrospectivity.

2 See the recent judgment of the Full Court in Raumix Aggregates v Richter Sound 2020 (1) SA 623 (GJ) at
paragraphs [7] to [9]



9251

13

39. Incidentally, the failure of the Speaker to even realise this irregularity stems

directly from two other fatal errors, namely:

39.1. her failure to assess the substantive validity of the motion (as discussed
above); and
39.2. her egregious omission to inform the Public Protector of the motion and

to afford her an opportunity to be heard before making the crucial “in
order” decision. Had such an opportunity been granted, then the Public
Protector would have pointed out this glaring defect in the charges. This
may well have been the end of the matter. Instead, the Speaker saw it
fit to inform the media and the public of the charges and only
communicated them to the Public Protector subsequently. Not only is
such conduct unfair but it offends against all motions of ubuntu and

common decency.

40. The process ought to be halted on these separate considerations. At best for
the Speaker, the rules need to be amended to provide for retrospective
application, if indeed that was the intention of the National Assembly when
passing the resolution. However, as the rules currently stand, they do not
disclose an offence in respect of conduct which predates their enactment. In
such circumstances, there can be no prima facie case or evidence to support

a conviction under section 194.

Double jeopardy and/or duplication of convictions

41. The charges based solely on various court judgments are defective in that

they principally offend against the principle of double jeopardy, another
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fundamental principle of fairness which is applicable to all punitive

proceedings.

42. The judgments relied upon constitute clear evidence that the Public Protector
has already been punished for the very same offences and/or transgressions
alleged by the complainant, albeit by a different arm of the state. In the case
of the SARB / CIEX matter, she was already punished twice, with punitive

costs allocated personally to her.

43. Although admittedly said in a minority judgment, reference can still be made

to the words of Mogoeng CJ in the SARB / CIEX2 judgment, when he said:

“When a representative litigant is ordered to pay not only ordinary costs
but also costs on an attorney and client scale from her own pocket, it

amounts to an unmasked double punishment” (emphasis added).

44, Significantly, the majority judgment concurred with the abovementioned
characterisation of the Chief Justice. Justice Khampepe, writing for the

majority, stated:

“An order for personal costs against a person acting in a representative

capacity is in itself inherently punitive. The imposition of costs on an

attorney and client scale is an additional punitive measure. This could,

as pointed out in the first judgment, be viewed as ‘double punishment™*

(emphasis added).

45, The rhetorical question which arises is: Can it be constitutionally justifiable to

visit the Public Protector with the further punishment of removal from office in

3 Public Protector v South African Reserve Bank 2019 (6) SA 253 (GP) at paragraph [39]
4 At paragraph [220]
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addition to the double punishment already imposed and in relation to the very

same offence(s)? We submit not.
46. This would in fact result in “triple jeopardy” in the present circumstances.

47. The National Assembly would then be exceeding its jurisdiction in that it would
potentially be subjecting the Public Protector to a process intended to impose

a sanction in_addition to the punishment(s) already imposed. In total, the

Public Protector would incur a double or triple punishment for the same
offence. This is the very mischief which the rule of fairness, known as the

double jeopardy rule, seeks to prevent.

48. As correctly stated by Ebrahim Jin S v Radebe:®

“The rule against a duplication of convictions is a rule previously aimed

at fairness. Its main aim and purpose is to avoid prejudice to an accused
person in the form of double jeopardy, that is being convicted or

punished twice for the same offence when in fact he or she only

committed one offence” (emphasis added).

49. In this regard, it ought to be borne in mind that the punitive effect of the order
which was granted and irreversibly confirmed by the Constitutional Court will
probably run into millions of rand given the volume of papers, the number of
parties and different courts traversed. This would be higher than any potential
criminal fine which could have been imposed and it would have the effect of
potentially “(ending) her career and, at best for her, drown her in debt”, in the

words of the Chief Justice in his minority judgment.

5 S v Radebe 2006 (2) SACR 604 (O) at paragraph [5]
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50. In also correctly using the analogy of criminal punishment to describe the

punitive costs order, Mogoeng CJ also said:

“... when any cost order is made, especially of a double punitive nature
like ordering a representative litigant to not only pay costs out of her own
pocket on an ordinary scale but also on an attorney and client scale,
several factors must be taken into account. They are the economic
realities that apply at the time of awarding costs, the capacity or
predictable incapacity to pay and whether that order serves as

constructive or corrective punishment ... or whether it is in effect an

instrument of destruction or irreparable harm. That would explain why,
using crime as a comparator, removing people’s limbs or organs is never
an option and the possibility of being released on parole exists even for
murderers. ... No costs order ought ever to be made regardless of its
consequences or impracticability or the injustice and inequity it would

yield. Courts are all about justice and equity” (emphasis added).

51. It is respectfully submitted that the mere fact that such multiple (double or
triple) punishments happen to emanate from different arms of the same state
ought not to make any difference if the matter is viewed from the point of view
and in favour of the individual bearer of constitutional right. The impact on her
remains oppressive and excessively harsh and beyond the contemplation of
the Constitution. At worst, this is a moot point which ought to be decided in
favorem libertatis and by the application of ubuntu and modern progressive

theories of punishment.

52. To compound the problem, on a closer examination of the charges and the
evidence tendered, it will be observed that there is a duplication of charges.
Firstly, the same conduct is used to justify more than one charge. Secondly,

the same evidence is relied upon to support “different” charges. For example,



53.

54.

55.
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the evidence relied upon in support of Charges 1 and 2 is also listed in support
of Charge 3. Further, the evidence used in support of Charges 1, 2 and 3 is
listed in support of Charge 4. This is a conceptual nightmare which presents
all sorts of problems regarding the fairness of the process in relation to the

interconnectedness of the “evidence”.

Thankfully and for the purposes of this section, it matters not whether one
uses the language of double jeopardy or duplication of convictions. The
underlying principle is the same, namely that it would be unfair to convict or
punish a person twice for committing the same offence or misconduct. The
result will be excessive punishment which may even exceed the jurisdiction of
the second forum. This can be best illustrated by a mathematical presentation,

as follows:

If x represents the magnitude of the punishment already meted out to
the Public Protector; and

y is the maximum limit of the punishment which the National Assembly
can impose (ie removal); and

C represents a section 194 conviction by the National Assembly;

Then whenever x is greater than zero, such a conviction will inevitably
result in a punishment which is in excess of its jurisdiction; or

C=x+y

In simpler terms, the cumulative or total punishment will invariably be
excessive and more importantly it will fall outside the penal jurisdiction of the

National Assembly. Such a process is fundamentally flawed ab initio.

Bearing the above in mind, it is respectfully submitted that upholding the

objection based on double jeopardy or duplication by this esteemed panel will
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serve the ends of justice and equity. It will prevent the possibility and inherent
unfairness of, having brought the Public Protector into financial ruin, also
taking away her career, income and livelihood. That double death sentence
belongs to the jungle not the law according to ubuntu and other values based

on humanism.

Prematurity (self-incrimination and pending civil and Constitutional Court

proceedings)

56. Next, we deal with the all-encompassing topic of prematurity as a reason why
the panel ought to recommend a termination, alternatively a temporary

suspension of the process, based on considerations of law and fairness.

57. This ground is based on two separate major recent developments which have
taken place during the extended period within which these representations

were requested.

58. The first of these relates specifically to the first charge or Charge 1, which

deals with allegations of misconduct in the SARB / CIEX matter.

59. As the panel must be aware, on 15 December 2020, the National Prosecuting
Authority announced its decision to institute criminal charges of perjury
against the Public Protector under case No CAS 436/08/2019 (Hillorow). Her
first appearance took place in the Pretoria Regional Court on 21 January 2021.

The matter has been remanded to 25 March 2021.

60. The charges relate directly to the very same subject matter of Charge 1 and

the evidence relied upon is exactly that listed in the motion of impeachment,
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as can be observed from a copy of the charge sheet, which is annexed hereto

marked “BM2”.

61. This development automatically triggers the application of section 35(3) of the
Constitution, read with section 203 of the Criminal Procedure Act, in terms of
which the Public Protector intends to exercise her rights to silence and/or the

privilege against self-incrimination.

62. Insofar as the Public Protector’s further participation in the section 194 enquiry
will certainly infringe upon her aforesaid constitutional rights and protections,
it would be premature to recommend a further continuation of the said enquiry
and it ought accordingly to be stayed until the finalisation of the criminal

proceedings.

63. In this regard, it is worthy of emphasis that the privilege against self-
incrimination is not confined to criminal proceedings and it applies in civil
proceedings, as well as administrative or quasi-judicial hearings such as the
present section 194 impeachment enquiry. The Constitutional Court, per

Ackerman J, explained it as follows:®

“In South African law, the privilege is not limited to criminal or civil trial
proceedings because ... it is an established principle of our law that no
one can be compelled to give evidence incriminating himself. He cannot

be forced to do that either before the trial or during the trial.

The privilege has been described as one of the personal rights to refuse
to disclose admissible evidence, the particular right in terms whereof ‘a
witness may refuse to answer a question where the answer may tend to

expose him to a criminal charge’and is also available, for example, to a

& Ferreira v Levin NO and Others 1996 (1) SA 984 (CC) at paragraph [96}
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person called as a witness in inquest proceedings. With reference to the
above-quoted passage from R v Camane, Thirion J observed in S v

Khumalo that:

‘(Yhere is indeed even a greater need for protection of the accused

against force self-incrimination before the trial than there is at the trial.’

Hoffman and Zeffert also point out that the privilege may be claimed in

administrative or quasi-judicial hearings.”

64. This argument ought to put paid to the ripeness of the section 194 enquiry,
more particularly in relation to Charge 1. In relation to that charge and taking
into account what has been said in the preceding section, the Public Protector
will have been exposed to quadruple jeopardy at the end of it all, for the same

single offence!

65. In respect of the right against self-incrimination in the analogous context of a
section 174 application in criminal proceedings, the following words of

Nugent AJA in Lubaxa are significant:

“The failure to discharge an accused in these circumstances, if

necessary mero motu, is in my view a breach of the rights that area

guaranteed by the Constitution and will ordinarily vitiate a conviction
based exclusi8vely upon (the assured person’s) self-incriminatory

evidence.”’

66. Regarding the rest of the charges, it also needs to be taken into account that
the judgment of the Western Cape High Court dismissing Part A of the
ongoing application to declare the rules unconstitutional is now the subject of

an ongoing appeal process in the Constitutional Court. The essence of the

7S v Lubaxa 2001 (2) SACR 703 SCA at paragraph [18]
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relief sought is to suspend the section 194 enquiry pending the final
declaration of unconstitutionality or otherwise. The relevant application for
leave to appeal was duly delivered. in December 2020 and the respondents
have since delivered their answering affidavits. The directions of the Chief
Justice are awaited shorily. In the meantime, it would be prejudicial and unfair
to proceed as if the said application for interim relief does not exist. This is a
factor which the panel is fully entitled to take into account in conducting its
own assessment and making recommendations as to the way forward given

the constitutional confext.

In the totality, the current process is premature. Most certainly in respect of

Charge 1, it cannot continue without violating the Public Protector’s

_..consfitutional rights. Arguably, in respect of the remainder of the charges, the.

other aforestated considerations of fairness would militate against a

continuation.

It is in any event doubiful if the charge sheet can be split up into separate
parts, which are subjected to separate processes. ltis either the entire section
194 enquiry is proceeded with or halted for lack of a prima facie case or

evidence upon which the National Assembly may lawfully impeach.

Given the obvious symbiotic interconnectedness between all the charges, as
referred to in paragraph 51 above in the context of duplication, if Charge 1 is
incapable of present prosecution, then the entire charge sheet must fall. On a
plain reading of the charge sheet, more specifically paragraphs 8.1 and 12.1
(read with 7.1 and 7.2) thereof, all the charges are interlinked and dependent

on the same evidence. They therefore stand or fall together.
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Summary in respect of the first question

70. It is respectfully submitted that on the basis of any one or more or all of the
grounds advanced above, the panel ought to determine that there is no legal
basis and/or prima facie evidence upon which a reasonable legislature may
convict or remove the Public Protector at this stage or at all, as the case may
be. She certainly cannot possibly be found guilty “as charged”, ie on the basis

of the charge sheet as it is currently articulated in annexure A of the motion.

71. The first question must therefore be answered in the negative. If so, there
should be no need to proceed any further with the assessment. We however

do so in the event that the panel holds otherwise.
QUESTION 2 : Is the panel in any event properly constituted?

72. Like any statutory body, organisation, board or committee which is a creature
of statute or other governing instrument, its first order of business ought to be
making a determination that it is properly constituted, failing which its
decisions will be ipso facto null and void. Such an enquiry would normally
extend to issues such as the quorum, stipulated frequency or meetings, and

the like.

73. In one sense, it has already been demonstrated above that the panel was
improperly or prematurely appointed and that the referral of the motion to it
was also unwarranted at this stage. This has been articulated as a
jurisdictional defect. In administrative law terms, lack of jurisdiction is

synonymous with ultra vires or illegality.
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74. Secondly and tied up with the ongoing litigation, one of the grounds of
unconstitutionality is that the Speaker has no constitutional power to appoint
a judge to perform a non-judicial task. The fact that this was purportedly done
with the involvement of the Chief Justice is an aggravating factor as neither
the Speaker nor the Chief Justice, individually or in combination, possess the
requisite power to so appoint. It is trite law that no public functionary can
exercise a power which is not specifically conferred upon them, either by the
Constitution or valid legislation. The panel will be familiar with the well-known

leading cases of Pharmaceutical® and Fedsure.®

75. For these reasons, it is respectfully submitted that the panel is not properly
constituted, alternatively considerations of fairness in any event dictate that
the determination of the Constitutional Court appeal (Part A) and the pending
Full Court hearing in respect of Part B should preferably be decided before

the legality or otherwise of the panel can be assumed.

76. The second question accordingly must also be answered in the negative. If
so, the panel is enjoined to return a verdict to the effect that there is no prima
facie basis for taking any further steps on the basis of these additional
considerations on the grounds that, even if the charges were properly
articulated, which is still denied, there is a sufficient degree of doubt in the

collective mind of the panel regarding the propriety of its constitution.

8 Pharmaceutical Society of SA v The President of the RSA 2000 (2) SA 674 (CC)
% Fedsure Life Assurance Limited v Greater Johannesburg Transitional Metro Council 19999 (1) SA 374 (CC)



9262

24

QUESTION 3: Can the panel lawfully operate outside of the parameters imposed

in Rule 129(1)(a)?

77. Assuming that the panel nevertheless determines that it is indeed properly
constituted, it is respectfully submitted that the wording of Rule 129(1)(a)

makes it abundantly clear that the panel must be:

0] independent;
(i) impartial; and

(i) subject only to the Constitution, the law and these rules.

78. In this regard, it should be unnecessary to point out that, although it is
appointed by the Speaker, the panel must exercise its powers in the public
interest, independently, impartially and without fear, favour or prejudice. This
is a burdensome task. For the record, we are confident that this panel is up to
this task but we merely wish to highlight the scope of its operations in that
regard, namely that the three criteria prescribed above give the panel a very
wide discretion in the performance of its duties and that despite its parentage
from the Speaker, it is not a panel of the Speaker but an independent panel

representing the people and bound by the Constitution.

79. Regarding the important requirement that the panel should be subject to the
Constitution, the law and these rules, we wish to highlight that the panel is
therefore entitled to apply the constitutional values and principles, such as
equality before the law, the rule of law (non-retrospectivity), rationality,
fairness, human dignity and ubuntu in its consideration of the material placed
before it. It will be a sad day if the panel interprets the ambit of its powers and

discretion narrowly. It must be borne in mind that the panel is a creature of
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rules without which no impeachment process can take place. All the parties
agree that these rules are, with the necessary adjustments, a direct or indirect
product of the judgment of the Constitutional Court in the so-called EFF

Impeachment case,? in which Jafta J correctly pointed out that:

“Without rules defining the entire process, it is impossible to implement

section 89 (of the Constitution)”'? (emphasis added).

Jafta J went on to say, significantly, that:

“Without accepting that one of the listed grounds existed, the Assembly
could not authorise the commencement of a process which could result
in the removal of (the President) from office ... If that motion had
succeeded, it would not have constituted impeachment and removal of

the President, as contemplated in s 89(1). Instead, it would have been

an unconstitutional removal of the President from office and would have

been liable to be set aside on review”? (emphasis added).

The relevance of these dicta to the present exercise is that the panel ought
properly to see its intended purpose and role as being to be a filter for
preventing the (further) implementation of a process which does not constitute

an impeachment process, as contemplated in section 194(1) and which will

accordingly be “liable to be set aside on review”.

The panel therefore has a wide discretion and a relatively free hand in the
performance of its task, subject, of course, to the limits imposed by the text of

the relevant rules. More specifically, the panel has no obligation to adopt the

10 EFF v Speaker, National Assembly 2018 (2) SA 57 (CC)
1 EFF v Speaker, at paragraph [182]
12 At paragraphs [205] and [206]
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narrow approach in favour of the more appropriate holistic approach, as
defined in the introduction section above. Neither can the panel justifiably give
the go-ahead to the continuation of a process which is inherently and patently
unfair, prejudicial, ultra vires and unconstitutional. That would be nothing short
of an irrational exercise of its pivotal “gatekeeping” powers. Needless to say,
this being a multi-staged process, such irrationality or illegality will necessarily
have a domino effect on any subsequent stage and on what Jafta J referred

to as “the entire process”.
83. The third question should accordingly also be answered in the negative.

QUESTION 4 : Does the material listed, tendered and provided constitute prima
facie evidence to show the commission of the offence(s) identified in the charge

sheet?

84. In the unlikely event that, in spite of all the aforegoing, the panel is
nevertheless inclined to adopt the narrow approach or, having adopted the
broader approach, it rejects all the above contentions, it is respectfully
submitted that the charges in any event do not disclose an impeachable
offence, and the above fourth question also falls to be answered in the

negative.

85. Sub-rule Rule 129R(2), quoted in paragraph 19 above, provides a basis for
borrowing from the principle which governs criminal and/or disciplinary
proceedings, where applicable, and with the necessary adjustments. At a
minimum, the standard of fairness, which is advocated in the so-called Jockey
Club cases, must be employed and the maximum, the criminal standards of

fairness contained in section 35(3) of the Constitution, be used as points of
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reference. Our law generally imposes certain duties upon the accuser in the
pursuance of any process intended to have punitive consequences on the

rights-bearing individual.

86. Before dealing ad seriatim with each charge, it is appropriate at this stage to
raise a further pertinent impediments to any possible finding that there is prima
facie evidence to show impeachable conduct, based on the exclusionary rules
of the law of evidence on the one hand and the principle of separation of
powers on the other, as well as the combined or cumulative effect of those
two principles. The combined objection relates specifically to charges 1 to 3,
which are solely premised on court findings or opinions to support the
allegations of misconduct and/or incompetence, bearing in mind the

interlinked articulation of all the charges, as previously pointed out.
Opinion evidence and the rule in Hollington v Hewthorn

87. Given the general rule that the judgment of a court is inadmissible in
subsequent proceedings as evidence of the truth of its contents, it is doubtful
whether the DA’s sole reliance on court judgments constitutes admissible
evidence, let alone prima facie evidence, in respect of the contemplated
impeachment proceedings. If not, then this would be the final nail in the coffin
for charges 1 to 3. The panel would therefore have no independent basis to

determine that the requisite prima facie evidence exists.

88. In addition, the so-called rule derived from the English case of Hollington v

Hewthorn,'3 in terms of which the findings of a prior court are inadmissible in

13[1943] KB 587 (CA); [1943] 2 All ER 35 (CA)
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subsequent proceedings of a civil or non-criminal nature. The rule still forms

part of South African law, albeit not without controversy.

The panel is enjoined to take these issues into account in assessing the
“evidence” presented by the DA and in making its determination as to whether
it meets the threshold of prima facie evidence specifically within the context of

an impeachment enquiry.

In so doing, it is important to highlight the qualitative difference between
findings made within a judicial context in order to determine liability for costs
and proceedings aimed at the removal from office of a constitutional office
bearer. While the punitive consequences may be comparable, the two

processes are different.

It is therefore undesirable to expect the panel to sanction the DA’s effort to
transplant as “evidence” for an impeachment process the conclusions made
by judges in a completely different type of exercise. To meet the standard of
prima facie evidence in relation to a section 194 enquiry, more evidence
and/or witnesses would need to be produced. More reliance on court

judgments is woefully inadequate.

Additionally and more significantly, such direct reliance on court judgments,
without more, also constitutes a blatant breach of the separation of powers
principle. It is a transparent stratagem aimed at using findings made by the
judiciary to impeach the Public Protector in terms of section 194 of the
Constitution, full knowing that a section 194 process is the sole and exclusive

terrain of the legislature in which the judicial arm of the state can play no role.
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To clothe the findings of the judiciary as “evidence” cannot successfully mask

this stark reality.

93. Once such “evidence” is suitably excluded, as it must be, then there will
certainly be no remaining evidence, prima facie or otherwise, upon which such

an enquiry may be further conducted.
The impermissible expansion of the definitions of the offences

94. Lastly and/or for the sake of completion in respect of the preliminary legal
objections, it needs to be pointed out that the panel will have to inescapably
consider the issue also raised in the pending litigation, namely that the
National Assembly may have impermissibly exceeded its powers in expanding
the definitions of the impeachable offences listed in section 194(1) of the

Constitution.

95. In relation to “misconduct”, this relates primarily to the introduction of the

element of gross negligence.

96. More ominously and in respect of “incapacity”, the objection goes to the
introduction of “temporary incapacity” as an impeachable offence. There is no
evidence to support the view that the drafters of the Constitution intended
holders of such important offices to be removed due to temporary incapacity,
such as hospitalisation for a broken limb, maternity leave and the like, without

qualification as to the seriousness or duration thereof.

97. This issue need not necessarily be decided by the panel. However, the panel
must be aware thereof since it cannot realistically be expected to discharge

its function without referencing the evidence to the offences as defined. Doing
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S0 in its own right cannot be mistaken for usurping the role of the court or pre-

empting its ultimate finding in this regard.

98. At the minimum, this factor may be used to support the proposal that it would
be prudent to await the outcome(s) of one or both pending processes of
litigation referred to above. This would be justifiable on the basis of the
analogous application of the equitable considerations which underlie and

characterise the principle of fairness known as lis pendens.
Synopsis of legal points

99. To recap and before turning to representations based on the merits of the
individual charges, the principal submission is that the panel ought to find in
favour of the discontinuation of the current process, based, inter alia, upon the
following 10 considerations which arise from the Constitution, the law and/or

the rules themselves:

99.1. The validity of the charge;

99.2. The retrospectivity issue;

99.3. Double jeopardy and/or duplication of convictions;
99.4. Prematurity;

99.5. The jurisdiction of the panel,

99.6. The scope of the panel's mandate in terms of Rule 129;
99.7. Opinion evidence and the rule in Hollington v Hewthorn;
99.8. The rule against self-incrimination;

99.9. Separation of powers; and

99.10.  The impermissible expansion of the definitions of offences.
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100. However and in the event that the panel does not uphold some or all of the
aforesaid grounds, attention will now be turned to dealing with the charges
read together with the alleged evidence submitted in support thereof to
demonstrate that they do not meet the requisite standard for disclosing at a
prima facie level “grounds for averring the removal from office of (the Public
Protector)”. In support of that broad submission, we now turn to an
assessment of the individual charges and the evidence provided in support

thereof.

101. In so doing, we shall deal separately with the cluster of related charges

presented as Charges 1 to 3 on the one hand and the unique Charge 4.

CHARGES 1 TO 3 : Alleged misconduct and/or incompetence regarding the
SARB and Vrede Dairy litigation

102. The majority of the preliminary objections or criticisms already dealt with relate

principally to these charges.

103. To the extent that explanations have already been given under oath by the
Public Protector in the pleadings, no useful purpose can be served by
repeating them here. These must be assumed to be incorporated by
reference. Similarly, the reports of the Public Protector speak for themselves,
except to the extent that they may have been qualified or further clarified by

her in the pleadings.
104. In short, all the allegations of misconduct and/or incompetence are disputed.

105.  The further submissions contained hereunder are made in amplification of that

broad denial.
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Ad paragraph 1.1 of Annexure A to the Motion

106. Upon a close examination of the allegations contained herein, it will be
observed that, if one casts aside the bare adjectives used, such as
“dismissive”, “high-handed” and/or “biased’, the charges relate to an overall
allegation that the Public Protector denied various parties their right to audi
alteram partem. Regarding the allegations of bias, it must be pointed out that
the Constitutional Court did not put the issue higher than a perception of

bias.4

107. By no stretch of the imagination can such allegations, without more, support

a charge of misconduct and/or incompetence.

108. _ Every single day, public officials, MECs, Ministers, the President, Premiers,
Mayors, etc are found by courts to have denied one party or the other the right
to aud;". It has never been suggested that such conduct constitutes
impeachable offencés. Even magistrates and judges are often found wanting
in this regard. Such cases do not then qualify as prima facie evidence for
impeachment before Parliament or the Judicial Service Comfnission, as the

case may be.

109. Incidentally, the law equates the office of the Public Protector to that of a judge
and/or a judge of the SCA in relation to both her conditions of service, as well
as protection against contempt. Reference is made to the provisions of
section 9 of the Public Protector Act and the Public Protector Service

Conditions, a copy of which is annexed hereto marked “BM3".

4 See SARB Constitutional Court judgement at paragraph [99]
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110. In all comparable situations, the constitutional consequence for such
reviewable conduct is invalidity and/or reversal but not removal from office.

Were it so, then the wheels of the state would grind to a halt.

111. To regard such conduct as prima facie evidence for impeachment would
constitute what the Honourable Chief Justice referred to as “being
symptomatic of a desperation to find fault”*®> and “a lot of nit-picking and

exaggeration of what (the Public Protector’s) conduct entails”.*®

112.  For the avoidance of any doubt and to remove any misunderstanding, it is
readily acknowledged that the office of the Public Protector is not the same as
judicial office. The only point being made is that in the eyes of the law, the two
offices are comparable, more particularly in respect of not just conditions of
service and benefits but also the extent to which their independence must be
protected from the undue interference of the powerful. A careful philosophical
distinction ought properly be conceptually made between the imperative of
accountability, which is essential, and the ulterior motives of aggrieved parties

motivated by vengeance, prejudice, political goals and ;the like.

113. In making its assessment as to the existence of a prima facie case or
evidence, this esteemed panel will be fully entitled to take into account not
only the views of the majority in the SARB judgment but also the explanations
tendered by the Public Protector and the remarks of the minority judgment,
albeit they admittedly did not prevail. That is not to say it may not find favour

in the context of a section 194 enquiry.

15 SARB judgment (supra) at paragraph [58]
16 At paragraph [102]
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114. In predicting what may or may not happen in such an enquiry, it must be keenly
appreciated that the findings of a court of law such as the Constitutional Court,
as articulated by Honourable Khampepe J, are invariably influenced by curial
or judicial norms and standards and protocols such as the Plascon-Evans rule
and the rule that a court of appeal may not interfere with the decision of a
lower court simply on the grounds that such a decision was wrong but only
when a misdirection is alleged and proved. These considerations have no
place in the envisaged section 194 process, which is a legislative rather than
a judicial process. The call for a holus bolus transplantation of court judgments
into the present section 194 enquiry, as the complainant would have it, must
therefore be approached with extreme caution and the necessary dose of

scepticism. Ultimately it must be rejected.
Ad paragraph 1.2 of Annexure A

115.  Similarly, the conduct outlined herein in respect of failing to give full disclosure,
misrepresentations and contradictory evidence, etc, these are commonplace
criticisms routinely levelled by the courts against litigants. They do not form
the basis for impeachment. The suggestion that they do must be rejected out

of hand by the panel.
Ad paragraphs 2 and 3 of Annexure A

116. Regarding the alleged “evidence”, which is solely constituted of the Public
Protector’s report, court judgments and the pleadings, and in addition to the
remarks already made hereinabove, | wish to reiterate that such material

cannot be used to support the existence of prima facie evidence to impeach.
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117. It must be assumed that the said material constitutes the entire “evidence”

intended to be relied upon by the complainant at the proposed enquiry.
Ad paragraph 4 of Annexure A (the Vrede Dairy matter)

118. The remarks made above at paragraph 110 of these representations,

regarding reviewable conduct, apply with equal force hereto.
Ad paragraphs 5 and 6

119. The remarks made above at paragraph 115 of these representations apply

with equal force hereto.

Ad paragraph 7 (Alleged incompetence in respect of the SARB and Vrede

matters)

120. Apart from the regurgitation of the words of the judges and the duplication of
charges and evidence, there is nothing contained in these paragraphs which
constitutes prima facie evidence of incompetence, as envisaged in section
194 of the Constitution or even the disputed definition thereof contained in the

rules.
Ad paragraph 8.1

121. The criticisms of the “evidence” referred to herein are contained hereinabove

and need not be repeated.
Ad paragraphs 8.2, 8.3 and 9

122.  There is miraculously simply no additional evidence tendered to support the

allegations made at paragraphs 7.1 and 7.2 of the charge sheet. This is due
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to the fact that these allegations amount to the unlawful splitting and/or
duplication of charges, in that the same evidence is relied on as for Charges 1

and 2.

123. Regarding paragraph 7.3 and the Financial Sector Conduct Authority case,’
it would seem that the alleged incompetence is solely hinged upon the fact
that the Public Protector, upon obtaining legal advice, filed a notice to abide.
This was motivated inter alia by her desire to expand on her report due to
obtaining subsequent relevant information, as well as the subsequent
discovery of information which had been wrongly concealed by one of the
investigators. She therefore desired to do further investigations of the
complaint in any event. It would have been wasteful and illogical to “defend”
the report in such circumstances. For ease of reference, the self-explanatory
memorandum which contains legal advice obtained from Adv Smith SC is
annexed hereto marked “BM4”. Although such advice was admittedly
obtained after the notice of abide had been filed, it crucially confirmed the

views of the Public Protector and her internal legal experts.

124. Litigants file notices to abide frequently and that act cannot, without more,
constitute prima facie evidence of “incompetence” on their part. More would

have to be alleged and/or produced.

125. The inferences which the complainant seeks to be drawn from the mere act of

abiding, that the Public Protector therefore and “thereby”:

7 Financial Sector Conduct Authority and Another v Public Protector, Case no. 39589/19 (Gauteng Division,
Pretoria), granted on 9 October 2020.
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‘conceded that irrationality, forensic weakness, misunderstanding
and/or misapplication of legal principles is demonstrated in such report”
and “demonstrated a failure to appreciate the Public Protector’s

heightened duty towards the court as a public litigant.”

are baseless and do not even meet the most basic requirements of the

cardinal rules of logic on which legal inferences can be made.

Inferences can only be drawn from proven facts. In this case, the only proven
fact is that the Public Protector filed a notice to abide. Everything else
contained in paragraph 7.3 is pure and wild speculation and cannot constitute
prima facie evidence to show anything, let alone the inference of impeachable

conduct on the part of the Public Protector.

CHARGE 4 : MISCONDUCT / INCOMPETENCE IN RELATION TO INDIVIDUAL
EMPLOYEES

127.

128.

This charge, which was clearly and opportunistically added to the second
motion submitted in February 2020 in a stillborn attempt to overcome the
deficiencies pointed out in the Public Protector’s letter of demand dated 28
January 2020 (annexure “BM1(d)” above) is woefully deficient, both in respect
of the details furnished with reference to the alleged conduct, as well as the

alleged “evidence” tendered in support thereof.

Ad paragraph 10

Save for the case of Sphelo Samuel (which is dealt with separately below at
paragraph 134), no basis is alleged for attributing the conduct referred to in

this paragraph to the Public Protector:
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128.1. Inter alia, it is not made clear whether direct or vicarious liability is relied

upon and, if so, on what basis? As a matter of law, the Public Protector
does not get involved in operational issues such as disciplinary action.
Such is the sole preserve of the CEO as the accounting officer. There is

no allegation that the Public Protector crossed these strict legal lines;

128.2. No dates or locations are provided as to when or where the alleged

violations took place or how the Public Protector is personally linked

thereto;

128.3.  To the extent that the said victimisation was allegedly committed by the

erstwhile CEOQ, itis not alleged that the Public Protector was made aware

thereof, when and by whom;

128.4.  To the extent that disciplinary action was allegedly taken “unlawfully” and

129.

130.

131.

on “trumped-up charges”, no charge sheets have been furnished nor has
the panel been favoured with the outcome(s) of such disciplinary

proceedings.

Simply put, there is no evidence to support any finding of prima facie evidence

in this regard.

Ad paragraph 11

Similarly, no details of date, place, amounts, names of individuals and/or

examples have been furnished to the panel in support of these allegations.

They must accordingly be rejected as completely unsubstantiated or

supported by any evidence.
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132. Regarding the alleged mismanagement of resources, it has been widely
reported that under the current Public Protector, the office has for the first time
in 26 years received a clean audit from the Auditor-General. That is contrary

and objective evidence of competence.
Ad paragraph 12.1

133. The evidence referred to herein bears no logical relevance or relationship to

the alleged offences contained in Charge 4.
Ad paragraph 12.2

134. Inrespect of the affidavit of Mr Sphelo Samuel, its origins are at best unclear,
and to date no opportunity has been given to the Public Protector by the

Speaker to deal with the merits of the allegations contained therein.

135. The affidavit is an ex post facto contrivance which must have been solicited
and prepared for the sole purpose of seeking to cure the defect related to
retrospectivity once it was pointed out in the Public Protector’s letter dated 28
January 2020 (annexure “BM1(d)”) and the Part A application. This explains
the simulated “withdrawal” of the first motion and simultaneous “replacement”
thereof with the current motion. That the complainant had to resort to such
disingenuous methods betrays the fact that it dawned on her that there was
no credible and relevant prima facie evidence to sustain the motion. The timing
of the affidavit is, at the barest minimum, extremely suspicious. The affidavit
which was signed on 11 February strangely refers to events of 8 February
2020, which were reported on a day or two later. This shows that it was hastily

drafted, either overnight or within a day or two thereafter. Within the space of
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about a week thereafter, it had found its way into the DA’s amended charge

sheet. The facts speak for themselves.

136. The allegations are nothing short of the irrelevant rantings of a disgruntled
employee, who has been convicted of the crime of assaulting a member of the
public. In referring to complaints by other employees without any confirmatory

affidavits, the allegations constitute inadmissible hearsay.

137. Even if the allegations contained therein were true, which is denied, they
cannot constitute prima facie proof of impeachable misconduct and/or

incompetence, as envisaged in section 194 of the Constitution.

138.  The covering letter of Mr Samuel, also dated 11 February 2020, is addressed
to the Speaker and it calls for an investigation. If the Speaker decided it
necessary, she would have referred the complaint to the Portfolio Committee
on Justice. She has to date not done so. It would be reasonable to assume or
infer that the Speaker must have decided not to take any action due to the
frivolity of the complaint. Otherwise, it would have long been processed by

now as it was submitted exactly one year ago.

139. It is improper and irregular for Ms Mazzone to have simply attached the
affidavit as part of her “evidence” in the section 194 process. Firstly, the
complaint cannot be part of two parallel legal processes. Secondly, Mr
Samuels’ complaint cannot be “converted” into a section 194 motion by
stealth. The rules make it clear that a section 194 complaint can only be
instituted by a member of the National Assembly, which Mr Samuel is certainly
not. Mr Samuel’s remedies reside in the internal processes of the office of the

Public Protector and the courts. He is, of course, also free, in his capacity as
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a citizen, to approach the democratic Parliament, but no in respect of

section 194.

140. Inthe totality, the affidavit of Mr Samuels does not add anything to the present
process. It must be excluded for the reasons advanced. It is proverbially not
worth the paper it is written on. In relation to section 194, it is totally irrelevant
and inadmissible. For the sake of completion, it is hereby indicated and
disclosed that Mr Baloyi has since been dismissed in December 2020
following an independent disciplinary process. It remains to be seen whether
he will elect to exercise his rights in terms of the applicable labour legislation
as he is entitled to do and whether he will succeed. For now, it must be

accepted that the disciplinary charges were not “trumped up”.
Ad paragraph 12.3

141. The pleadings in the Basani Baloyi matter cannot, by any stretch of the
imagination, constitute prima facie evidence as required in that this matter is
sub judice and as yet unresolved. The merits of the Basani Baloyi application
have never even been adjudicated upon. In the High Court, that application
was decided in favour of the basis of a preliminary point in limine regarding
jurisdiction. The Constitutional Court has more recently reversed that
judgment and the matter has been remitted to the High Court to hear the
merits of the case de novo. For ease of reference, a copy of the Constitutional
Court judgment is annexed hereto marked “BM5”. The matter is awaiting a

fresh set-down date in the High Court, as directed by the Constitutional Court.



9280

42

Ad paragraph 12.4

142. The pleadings referred to herein and presented as “evidence” relate to the
well-known and ongoing BOSASA!® matter involving the President of South

Africa.

143. They bear no logical relevance whatsoever to the charges referred to in

Charge 4.

144. In any event and even if the matter was somehow relevant, which is still
denied, the matter is sub judice in that the judgment of the Constitutional Court
in respect thereof was reserved and is still pending. Incidentally, that Court
will decide for the first time the question whether parties are entitled to
additional audi in respect of remedial action in addition to the opportunity
always given to them in terms of section 7(9), which has been the practice for

the 26-year existence of the Public Protector’s office.
Ad paragraph 12.5

145.  The pleadings referred to herein and presented as “evidence” relate to the
other well-known “Rogue Unit” matter involving allegations made against

Minister Pravin Gordhan.

146. The matter bears no relevance whatsoever to the charges referred to in

Charge 4.

147. Even if the matter were relevant, which is still denied, its outcome would

operate in favour of the Public Protector in that, in respect of Part A thereof

18 President of the Republic of South Africa v The Public Protector
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and insofar as the High Court had fashionably mulcted the Public Protector
with punitive costs on the basis of her alleged improper conduct, the
Constitutional Court unanimously reversed that order on the basis that the
High Court had committed a material misdirection. In so doing, Khampepe

ADCJ had this to say:

“It cannot be gainsaid that personal costs orders are punitive in nature

and a court must be satisfied that the conduct of a particular incumbent,
in the execution of their duties or conduct in litigation, warrants the
ordering of a personal costs order. This cannot be done in the abstract
and the facts must plainly support a costs order of this nature ... The
High Court ordered costs against Ms Mkhwebane in her personal
capacity without furnishing any reasons for that portion of the costs order
... The traditional tests of bad faith or gross negligence, albeit with a

constitutional flavour, were not satisfied"*® (emphasis added).

148. Itis the height of irony that the complainant has made herself guilty of the very
same conduct of which she accuses the Public Protector. In failing to disclose
the Constitutional Court judgment and requiring the panel to rely on the
overturned High Court judgment in case No 233/2019, she herself has
committed an impeachable offence by her own (incorrect) standards. It is
improbable that the complainant is not aware of the subsequent Constitutional
Court judgment and yet no reference is made thereto in her latest letter dated

11 December 2020.20

19 Economic Freedom Fighters v Gordhan 2020 (8) BCLR 916 (CC) at paragraphs [92] to [94]
20 See bundle 1 (A-E) page 11A-11C
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149. Inany event, the merits of the matter are the subject of a very recent Full Court
decision in respect of which an application for leave to appeal to the SCA has

recently been lodged.

150. Thereis no discernible reason why the panel and the record must be burdened
with the bulky documentation contained in Annexures 5, 6 and 7 of the charge

sheet.

151. Inrelation to Charge 4, no prima facie evidence can conceivably be found to

exist by this esteemed panel.
Purported further evidence

152. It has also been observed that included in the record is a letter from the
complainant dated 11 December 2020 and annexures thereto, purportedly in
terms of Rule 12(1)(c)(i) and in response to an undisclosed letter from the

Secretary of the National Assembly dated 7 December 2020.

153.  This material ought to be discarded on the preliminary ground that it is based
on a misreading of the rule in that the further information envisaged therein
cannot be relevant to the charges if it relates to separate events which only

took place after the submission of the charge sheet.

154. Accordingly, any reference to new matters, such as the matter of
Commissioner for SARS and the GEMS matter, ought to be excluded as totally

irrelevant.
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155. Insofar as the new material refers to judgments which do form part of the
original charge sheet, nothing contained in the letter takes those matters any

further than what has already been submitted herein in relation thereto.

156. In the unlikely event that the panel may still be inclined to entertain the
“evidence” referred to in the said letter, the following brief submissions are

made:
Ad paragraph 4 of the letter of 11 December 2020

157. These annexures do not add anything new in respect of the above discussion

on the Vrede Dairy matter.
Ad paragraphs 5.1 and 5.2 of the letter
158.  This matter is irrelevant to any of the conduct relied upon in the charge sheet.

159. In any event and to the knowledge of the complainant, the BOSASA matter
was heard in the Constitutional Court in November 2020 and judgment is still
reserved. It is disingenuous of the complainant not to disclose and to actively

conceal this material fact from the panel.

160.  Similarly, the High Court judgment in the matter of Commissioner for SARS
presented by the complainant as “Annexure 10A” was reversed by the
Constitutional Court in respect of the personal costs order. In so doing, the
Constitutional Court significantly and unanimously made the following

remarks:

160.1. “There appears to be a developing trend of seeking personal costs

orders in most of not all matters involving the Public Protector. Of these,
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a total of four, including this one, have reached us. ... Out of the four
applications that have landed here, it is only in one that this court has

sanctioned a personal costs order (the SARB case).”

160.2.  “... courts must be wary not to fall into the trap of thinking that the Public
Protector is fair game for automatic personal costs awards. Whether
inadvertently or otherwise, the High Court judgments in the EFF v
Gordhan (the Rogue Unit case) and in the instant matter are instances

where the High Court fell into that trap.”

160.3. “Needless to say, as the Judiciary, we must not be guilty of contributing
to the weakening of that office. You weaken it, you weaken our
constitutional democracy. Its potency, its attractiveness to those it must
serve, its effectiveness to deliver on the constitutional mandate, must be

preserved for posterity.”

160.4. “I voice these words of caution because of the disturbing frequency and

reqularity of applications for, and awards of, personal costs against the

Public Protector. What is particularly disturbing is that it is clear that the

applications and awards are not always justified. That much is apparent

from the fact that two out of three personal costs awards that have come
before us, including this one, have been set aside. Crucially, these two

typify the worst examples of personal costs orders. And in the fourth

matter, where there was no personal costs order by the High Court but
there was an insistence that this court should make such an award, we

declined that invitation.”

(Emphasis added)
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[See annexure “BM6” for a copy of the Constitutional Court Judgment]

161. These words, said in December 2020, represent the last and the latest word
of the apex court on this sorry saga of the types of costs orders and remarks
which form the backbone of the present motion before the panel. Accordingly,

heed thereof ought to be taken.
Ad paragraphs 5.3 and 54.4

162. Annexures 10B and 11B have no relevance herein.
Ad paragraphs 5.8 and 5.9

163. Both of these matters, including Part B of the Rogue Unit matter, are the
subjects of pending applications for leave to appeal in the High Court to the
SCA. They cannot justifiably be relied on only based on the remarks of the
first stance. They ought accordingly to be excluded on this basis alone and
cannot possibly constitute prima facie proof of anything. In terms of section 18
of the Superior Courts Act, the operation of these judgments is, in any case,

suspended.

164. Inthe totality, the extra material does not advance the case of the complainant.
Neither does it enhance the quality of the purported prima facie evidence
tendered. On the contrary, some of the material, disclosed and undisclosed,
put a further question mark and dent on the entire evidential architecture of
the proposed section 194 enquiry. The panel ought accordingly to frown upon
the thinly veiled attempts to mislead it and will hopefully express itself thereon

in making its recommendations.
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CONCLUSION

165. These representations go into some detail because there will be no
opportunity for their oral presentation. Although they are mainly attributable to
the Public Protector personally, they are presented in the third person to
accommodate the fact that they have been prepared with the assistance of

her legal representatives.

166. In the totality of the submissions made hereinabove, there is no basis upon
which it can be found that there is prima facie evidence to show cause for the

removal of the Public Protector.

167. It is not the aim of these representations fully to traverse the defences
available to the Public Protector. The aim is merely to demonstrate that there

is no prima facie evidence on the table.

168. The vast majority of the objections raised hereinabove are inherent to the
charges and/or purported evidence presented. The charges are accordingly

incurable by way of any possible amendment.

169. In terms of section 85 of the Criminal Procedure Act, the analogous general

rule was expressed as follows in S v Nathaniel:?!

“... where a court sustains an objection to the charge sheet, the State
must be given an opportunity for remedying such charge sheet. If, for

some reason, the charge sheet is not capable of amendment or if

particulars will not remedy the defect, the charge is quashed forthwith”

(emphasis added).

21 S v Nathaniel and Others 1987 (2) SA 225 (SWA) at 228H
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170. It is submitted that this matter falls in the category of inherent and incurable

defects.

171. Whether the upholding of the objection(s) may be termed as quashing, a
discharge or merely a finding that there is no prima facie evidence is a matter
of semantics. The end result remains the same, namely that the process must

not be allowed to go any further.

172. In the circumstances, the only competent determination that this esteemed
panel can return must be that the requisite prima facie evidence is lacking.
Such a determination would be consistent with the requirements of fairness
and fulfil the very purpose of the introduction of the independent panel as an
important filtering mechanism into the section 194 process for the purposes of
preventing the perpetuation of an unjust, unwarranted and unfair and fatally

flawed process, such as this one.

SIGNED BY ADVOCATE
BUSISIWE MKHWEBANE
AT PRETORIA

ON 27 JANUARY 2021
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Speaker of the Nationai Assemply
Parliamer_lf of the Republic of South Africa -

" Via Eimal seteicing i

TABLING OF NOTICE oF A gy
FROCEEDINGS AGANST ThE puy

- former C’hféf'Whip 6n 22 May 2049, aivd gl iaubs’éql}séni EoMespofidencs on 'th;e‘:'maf‘iter has
reference, el e . o

Followihg. the adogtion of the New Riles pertaining. tbri:h_é removal bf ‘dﬁ“t_'r;eébearers in

Institutions Supporting Constitutional Democracy, | wirite to yoy 1o vithdrew the request sent
to you on 22 May 2018, and fo fequest :ag;ain, in terms of National Assembly Rule 837(b),

As_semblyl followad by the :adpptiq_n_ of a. resolution d_n.said removz| by tvo fhi_ij;!_é:of',t-he 3
metmbers,of the National Assembly, - S




That she grossly over-reached her powers when she recommended, in her report 8 of

2017/18 Repott into allegations of mialadiinisiration, coruption, misappropriation of public *

- funds and failure by the South African government to- implement the CIEX report and to
Trecover public funds from ABSA Bank’ — heréafter referred to asthe "ABSA/Bankorp report”),.

that the Constitution be amendad o alter the mandate of the South African Resetve Barik; -

- Thatshe grossly over-reachéd her powers when shs sought, in the ABSA/Bankorp report, to
dictate to. Pariament, to whom she Is accountable in ferms of. section 181(8) of the .
. Constitution, how and when legistation shotld be amended. Her actions in this regards
~ compromised the independence of Pariament and the effectiveness of Pariiamentary -
_ procedures; ~ .' , L T e

That in doing.the abcjvg'shé has shown a poor uindérstatiding both of the law a_s'iw_ell-as of
her own powers in relation thereto;- s

That she sacrificsd her independence and impariiality wh’én she consulted — as revedledin -

a supplementary affidavit filed by the Soufh. African Reserve Bankinthe North,Gauteng High
Court on or about 11 September 2017 - with the Presidericy and the State Security Agency

on remedial action to be reconimended in the ABSA/Bankor report, ~

. 2017 in casé numbar 43769M7 - found jnfer alia that the Public Protector had

That the North Gauteng High-Gotirt — in a judgment by Murphy J handed down on 15 August

“unconstitutionafly and'irationaly” intrided on Parliament's exclasive authority and that she -

had gone about erafting her rei:omme;)da‘tians inthe ABSAIBankarp report ina “procedur_a_lly_ ‘
Unfair” nia_nner.-This is the same case in whi:_:h your office was one of several parties seeking
to set aside the aforemeritioned recommendstions, Co S

Thaf the No_ﬁh Gauteng High Court found on 20 May 2019 that the Public Protector failed to

properly investigate a coimplaint from a DA Meinber of the Frée Stale provincial legislature, .

Mr. Roy Jankilsohn in-relation to the infamous Vreds Dairy Farm, In s case (Case no.
11311/2018), Tolmay J deeméd the Public Protector's report into the matter unconsfitutional

arid Invalid, and érderad that it bé set aside.

That the Gonisitutiorial Court (case CCT 107/18).found in duly 2019 that Adv Mihwebane

acted in bad faith by ot being horiest fegarding her investigation procesges, upholding &
personal cost order made against her by the North _Gayteng High Coutt.

© - This demc')_n_s'tr_ates in ne uncerfaln terms that the Public Protector is- foo incompetent 1o -

properly execute her mandate, as she lacks the knowledge to cary outand ability to petform

184(1) enquiry In order that rémoval proceedings may be institutsd against her.

For your ease of reference, | will attach hereio:

-~ her dutles-effectively and- efficiently, and for this feason 1 initiate pracesdings for a'section

ViaY

“WRIA
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| atio / Y and supporting documentation to an indepsndent
i“i“ y Panel to cordyct 4 prelimiinary enquiry' in terms of seciion 184(1) of the Constitution
[ Hrust #iat you wil fing the abdve in'order and look fonward to yourresponse In _tﬁis_maiter
Yours faithfyly,
R
:..J";:"I_’.";(%?Q}?E‘ ..
Matasha Maziome e . : o _ _
Ohiaf Whip of the Oticha Unposifion
Parilsment of R ‘
L
(o
-




NATIONAL ASSEMBLY

ol A NOTICE OF MOTION
CiNE NATION. ONE FLETURE
Internal Ref Number: 044 - 2019
Date: |
Member: Mrs N 'W A Mazzone
i _
Motion:

| hereby move on behalf of the Democratic Alliance that the House:

1. Notes that the National Assembly passed new Rules pertaining to the removal of office-bearers in
institutions supporting constitutional democracy on 3 December 2019;

2. Further notes that office-bearers may be removed from Office on a finding of misconduct, incapacity
or incompetence following a finding of a committee of the National Assembly and the subsequent
adoption of a resclution on said removal; :

3. Acknowledges that the conduct of the Public Protector, Adv B Mkhwebane, since the beglnning of her
term in October 2016 has amply demonstrated that she is not fit to hold the Office she currently
occupies; :

4. Further acknowledges that various courts. made findings against Adv Mkhwebane, stating inter alla
that she grossly over-reached her powers when she recommended that the Constitution be amended
to alter the mandate of the SA Reserve Bank, and when she sought to unconstitutionally and
irrationally dictate to Parltament —to whom she is accountable - how and when legislation should be
amended; and failed to properly investigate a complaint in relation to the infamous Estina Dairy Farm;

5. Recognises that the Constitutional Court also found in July 2019 that Adv Mkhwebane acted in bad
faith by not being honest regarding her investigation processes, upholding a personal cost order made
against her by the North Gauteng RHigh Court;

6. Further recognises that Adv Mkhwehane is therefore incompetent to oceupy her Office as she has
demonstrated that she lacks the knowledge to carry out and the ability to perform her duties
effectively and efficiently;

7. Resolves to initiate a section 194(1) of the Canstitution enquiry to remove Adv Mkhwebane from
Office. .
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Blick B, 1 Flpm",'S-uitE‘E:‘
53 Kyalami Boulevard
Kyalami Rusiness Park

¥ ' o , - S s Midrand )

@A - Lo '
- ' o Tak(0I)4RG D4E/0RS
SEANEGO . : ' Fax () 466051~

INCORFORATED Enmizil: irfofiseaneqn.onza

Our Ref; TNS/0026 - o : - - 28 January 2020
Your Ref: : S

T0; ~ MS THANDI MODISE, MP . URGENT
~ THE SPEAKER OF THE NATIONAL ASSEMBLY ' S
PARLIAMENT BUILDING,
ROOM E118,
PARLIAMENT STREET,
CAPE TOWN

PER EMAILS:s geaker@garllament gov.za;.
larendse@parliament. gov.za, snuke!a@garhament gov 78 ;
zadhikari e@garllament gov.za ‘ o

Dear Honourable Madam Speaker

PARLIAMENTARY RULES FOR THE REMOVAL._OF OFFICE-BEARERS IN INSTITUTIONS.
SUPPORTING CONSTITUT!ONAL DEMOCRACY: PUBLIC PROTECTOR

1. We actfor and on behalf of the Public Protector, Advocate Busisiwe Mkhwebane, herein after referred

to as "our client”.

2. Qurclientis éWaf‘e that the Ruies for removal of office-bearers in institu_tio'ris_supportihg, dohstitutional
' demdgracy were adopted on 3 E.)ece'mlber 2019, and ﬁaving soughtand.obtainéd'-iegai é&vice.,.s'he s

: of thé firm view that these F-;{ules are unconstitutional ah'd__ uniawfﬁ! és théy amount to é'v.i‘olat'ion of tﬁe
c;)nstitutionally prescribed duf‘y. to proiéct‘the independénce of 'chaptef 9 instituiibhs Neither do th‘éy :

. adequately prowde for audi a!feram partem at allin their application and tmplementatlon All'i |n all, the

" Rules are fatally tamted by irrationality and several other breachss of the rule of Iaw '

I]lr-entur ThBuphthE hoko Seaneqo B. PROC. LLM (Eurparata Law).
Associates: Singnhlanhla Zuma, LLB; Phiwokuhle Moyanda LLB, PED Labaur Lﬂw
Eanrhdate Attm'nev,r Nquhaku Makhanya lLB Nafﬂesa Patel,LLB. - -
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3. Despite the beld promiee.of fairness and justice, the Rules are iner alia unfair and in breach' of our

c]rents rlghts in terms ‘of section 34 of the Consfitution, mter alra in that the Rulee do hot rnake

prowelon forthe reqwsﬂe non- partlclpatlon or recusal of & number of serrously conf!rcted parties in any

of the' envrsaged proceeees,contemplated therein, including the making of crucial- decisions.. “Such

parties include but are rrot limited to all individuals, both in.the Executive and the 'L:egislature who are

© currently or have recently been piaced under mvestlgatron by the Pubilc Protector in respect of very '

serrous allegatlone of rmpropnety and breach of law, as well as those, Ilke members of the Portfolro

Commrttee on Justlce and Correctlonal Afferrs in the 5 Administration, who have publlcly pronounced '

and passed }udgment on the very issues whlch reportedly form the subject of-the complalnt by the DA.
lmaglne ifa Judge maglstrate or arbltrator could behave i in tha’c manner and still be expected to conduct

o a Tair trial,

4: ‘The principie invaked above Wwas established as follows by Miambo JP in President of the RSA v Public

' Protector 2018 (2) SA 100 (GP) at paragraph 146'::‘

"There is no reason why the recusal pnncm[e should not apply to the President, The
principle of recusal app!res here because the Presiclent has an official duty to select a judge
B ~ tolead the commrs,sron (of inquiry}, buf he Is conflicted, as he himself has been personaily'
- .rmpfrcated whether drrectfy or rndrrectﬁf, through his family and assoclates, in alfegations

of stafe- capture

. The alleged complaint by the DA is a contrived smokescreen which forms part of a web of political. -
m_arriages of convenience by persons and parties who all have an axe fo grind with our client related
fo the normal performance of her consfitutional duties. The DA tsef is currently involved in litigation

imstituted by our client in whioh the DA is called upon to substantiateits allegations that she is a “spy”,

whrch |s false and a malrcrous insuli and is calcu!atecl to undermme the office of the Publrc Protector

in vrolatron of sectron 181 of the- Constrtutron As. Chlef Justlce Mogoeng remarked in the maiter of

EFF v The Speaker of fhe Natrona! Assembly 2016 (5) BCLR 61 8 CC at paragraph [55]:
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- “An unfavourable finding of unethical or corrupt conduct, coupled with remedial action, WHI‘

probably be strongly resisted in an attempt to repair or soften the mescapabie réputational
damage. It is unlikely that unpleasant fmdmgs and a biting remedial action would be readfly
welcomed by those investigated.”

6. The DA’s complaint pertains,; to matters which, even on the DA's version, allegedly oceurred long before

 the adoption of the Rules. This purpbrtéd refrospective application of the Rules is in flagrant ﬁiolatirjn :

of the rule of Iaw; including the ﬁmé—ies_ted principle of nulla poena-sine fegé.

. Section 181(3) of the Cohsﬁt_utibn bl‘escribes that‘.'dther' organs of state, including the National .

Assembly, ‘must assist and profect (the Public Protedtor) fo ensQre (its) independence, impartfa{ify,
dignity and effectiveness”. The conduct described above is diametrically opposed to and incangruent

with these constitutional directives.

'_. ' The Speaker*s own conduct in makin.g a public anno&ncerﬁent about the prodess o rémo've our élieﬁt
without even informing her of the décision, with the.effet-:t ihat o_ﬁr client ohly Iearn{'alqout it |n thé
media, is yet another blatant\iri_olation of her rights of dignity, privacy and Conﬁdenﬁa!it),f'anduis
" calculated to undermine the effeétiveneSs of the office of the Public Protector. Since when does the
Speaker make publlc announcements about the processing of a motion submilted by a Member of

Parhament‘?

. The pronouncements made by Dr Mathole Motshekga, speaking on behalf of the Portfolio Corhmittéé

on Justice and Correctional Services, previously pronounced on the véry issues which fepoﬂécliy form

part of the complaint. Inter alia, he accused our client of "acting at odtds with her coristitutional duty

(sic)", making.étatements “which bordér on contempt of couri”;"He‘questioned her fit and proper status

and propesed that “she shoulcl do the honourable thing and shoufd res;gn just as the former Prasident
. had done”, All these remarks were made desplte the known fact that al tha court cases remarked

‘ 'upon were stlll pendtng hefore the courts and In- breach of:

o, Rule 89 of the National Aésembly, which provides that.
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- ."No member may reﬂect upon the merits of any matter on thch a judrcra.f decision in a court
“offawis pendmg and ‘

- 92. Rue 88 of the National Assembly, which provides that.

“No member may reﬂect upcn the. competence-or rntegnfy of a judge of a superior court the
holder of a public office in a state institution supportrng constrtutronel democracy referred fo

~ inrsection 194 of the Constitution, or any other holder of an office (other than a member of

- 'j.,'goverrpment). whose removal from-such office is dependehr upon & decision of the House

a»

10. The retlonale for these fundamental requrrements of falrness ought to he self-explanatory and obwous
The current Rules make no prowsuon for the recusal of such cfellnquent members |mpllceted in the
- breach of the Rules referred to in the precedmy paragraph thh the result that they foo are therefore

perm!ﬁed to sit |ri “mdependent” assessment of our client’s frtness for offlce

11 Rule 129R prowdes that the Speaker shall only approve a motion once a pnma facie case has been
mage. Generally speaklng, it wculd be logically and legally imp033|ble to conclude that a prima fecre
case has been made agamst a person thhout having afforded that person a hearing. The conduct of
the Speaker ini purportlng to “approve” Ms Natasha Mazonne’s motion is llegal on that hasis alone.
This. prmclple was properly arilculated hy the Constltuttonal Court (per Jafte J) at paragraph 179 in

EFFv Speaker National Assembfy 2018 (2) SA 571, also known asthe mpeachment case, as folfows

o *‘Farfhe impeechmeet process fo commence, the Assembiyrnu;et have determined that one

. of the listed grounds exsts.. This is so because.those grounds constitute conditions for the
" Prasident's remc)v.':nr A remaval of the President whers none of the grounds is established

: would not be a removal ccntemplated in section 89(1) Equel!y, & process of removaf of
* the President where none of the grounds exists would amount to a process not authorised.

by the section ... Wrrhout rules 'deﬂnmg the entire process, it is impossible to -rmpfement
section 89." o ' ‘ ‘ ' S

12, The same-cOnsiderations muat'apply equally to section 194 of the'Conetitution.




13.

14,
~ chapter 9 institution. If it becomes necessary, such deficiencies willbe more,‘ekhaustively ca'talogued_

15,

" informed about the inifiation of this process aimed at herremoﬁal_from office, let alone being invited to -

16.

16.1. a oopy of the motron that the Democratic Alliance has launched agarnst our client;
16.2. . wntten reasons for making the: decision to approve the motron by the Democratrc A!hanoe, '
18.3. ‘ written reasons for tnaking the dec:|5|on that a prima facre case has been made
. 16.4, | confrrmatron as to whe’rher or not 1he requrrements of rule 129R have been comphed with; | |
18.5.  an explanatron of WhICh part- of the rules authorrze the Speaker to make a publrd .
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ln terms of Rule 120T, only once the motron is “in order” may the Speaker refer it to the next stage of

the independent panel and mform the F’resml'ent of such referral. The DA motron is hot In order in ~that

tis solely hased on elther ongomg or completed litigations and reporis of the Public Protector thereby
seekrng o outsource the removal of the Public Protecior to the judiciary in breach of the pnncrple of '

separation of powers The Speaker is accordmgly not entitled to refer sich an mherently defeohve.

motron

The deﬁciencies of these Rules are simply too numerous to mention herein. Suffice to say.that, as .
currertly formulated, the said Rules are riddled with glaring violations of the Constitution ‘and are’

woefully inadequate o cater for the fair i'r'npeachment of the Public Prorec'tor or any other head of a

in the forthcoming court papers.

Notwithstanding all of the abo_ve,' the Nationat Assembly has unlawiulfly and' out of the blue issued a o
‘media statement on 24 January 2020 stating that the Speaker has approved a motion brought by the
Democratic Alliance -and- thereby purporting to initiate proceedings for the removal of the Public

Protector. Our instructions are that our.client has never ever bsen accarded the courtesy of being -

comment therson. She had to read about it in the media — all in the name of faimess, justice and. - '

ubuntu.

In light of the above, oor client hereby req‘ue_sts-’the Honourable Speaker to provide forthwith: -

announcement regarding her "approval" of the motion thai has been brought rn Parllament .
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in Ilght of your duty to protect the office of the Public Protector and to ensure its integrity,

d|gn|ty and effectrvene‘se; and

1B.5. a detailed statement on whet mechanisms, if any, are in place in order fo protect our client-

from belng eubjected to a predetermmed "removal" tainted by the partlmpatlon of

. mdnwduels too many to mention by name at th:s stage, who have a lot to gain from her.

. "unlawful remeva[ as ‘well as those who have Iong prejudged the issues under

‘ rnv_ee_tlgetlon”.

- . 17.Furthermore, our cllent hereby requests an underiaking from the Speaker thet the grossly unfalr
process which hes been un!awfully ihitiated in terms of the |mpugned rules be temporarily suspended
~unti all the above |ssuee heve been adequately dealt with, either amicably betWeen the pertles ar,

failing-which and if needs be, by a court of law.

18. In the meantime, we are mstrueted further to demand, as we. hereby do, that you. refraln fram takmg '

any further eteps in the purported |mpeachment preeess until the resolution of the issues ralsed herem o

An undertakmg to that effect muet be made in wntmg

19. Finally, we trust and hope-that in your cohsieteration of the abeve .yeu will 'take the words of Deputy

Judge President Zondo eenously, when he correctly said at peragreph 55 of the |mpeachment'

: Judgment (EFF v The Speeker)

Ah‘hough alt members of the National Assembly are expecfed to know the Rules of the
National Assembly, there is an expectation that the Speaker would know the Rules of the
Nat.rona! Assembly better than eve:yone eise "

.20 Ktndly furnish us with a response to the above by close of business on 30 January 2020, failing which” .

our client reserves all its rights, Including approaching a court of law for approprizte relief.
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NATIONAL ASSEMBLY - -

- THE SPEAKER
[y i
\&( ) PAR B"AM E N T ' POB0X 15 Cape Town 8ODO Republlc of Snuth Africa
_w OF THE REPUBLIC OF SOUTH AFRICA Tel: 27 (21) 403 2911
"‘“‘—“‘" . speaker@parliament.qov.za

www.parltament.gov.za

30 JANUARY 2020

Mr T Seanego
Seanego Attorneys Inc
53 Kyalami Boulevard
MIDRAND, 1684

[WITHOUT PREJUDICE]
Dear Mr Seanego

PARLIAMENTARY RULES FOR THE REMOVAL OF OFFICE-BEARERS IN
INSTITUTIONS ~ SUPPORTING ~ CONSTITUTIONAL  DEMOCRACY:  PUBLIC
'PROTECTOR

_ Your letter, dated 28 January 2020, bears reference, and its contents have been noted.

_ Parllament has. by way of Ieglsiaﬂon as well as the rules, mcludlng those which g!ve effect
to section: 194 of the Constitution, met its constitutional obl[gatlons. speclf' cally those
|mposed by sectlon 181.. '

Together With section 181, the Constitution slmultaneous_l_y-provides for the removal of
such ofﬁce’ébearers as the Public Protector. To this end, the Constitutional Court certified
that section 194 serves és a mechanism with which to en’s_ure.thé effective execution (at
the required standard of care) of the duties associated with such independence. The
section 181 required independence cannot be read as eXC|uding the operation of section
194.

| therefore confirm that —

a) the substantive rhotion comp!iéd with the form requirements In the rules;
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b) no decision has been made as to the required prima facie assessment, as the
independent panel has yet to be established, after which the panel members must
conduct and finalise a preliminary assessment, which will include an invitation fo the
holder of the public office to comment on the substance of the motion; and

c) the National Assembly and the Joint Rules safeguard against any risk of abuse of

power or unfairness, including the inquiry process outiined in the new rules.

Parliament’s processes and the rules adhere to the rules of natural justice, including the
audi alteram parfem rule, and are informed by the relevant constitutional principles of
fairess, transparency and accountability. There is accordingly, at present, no reason to

suspend the implementation of the new rules.

Yours sincerely

!
e gl
Ms TR Modise, MP
SPEAKER OF THE NATIONAL ASSEMBLY
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Block B, 14 Floor, Suite C
- 53 Kyalami Boulevard

Kyclami Business Park
' - Midrand

ANICCY . \ : Tel: (011) 466 0442/0149
SEANEGO - _ S Faxe[017) 466 0464
" INCORPRRATED . o . Direct Fanc 086 694 3430

h - Emaik: info@seaneqo.co.zq

' Our ref: TNS/SZIPUBH/0026 3 31 Janiary 2020
 Your Ref: MS THANDI MODISE . - SR

‘TO: NS THANDI MODISE : '
: “THE SPEAKER OF THE NATIONAL ASSEMBLY
PARLIAMENT BUILDING - . . L S ‘ o
ROOM E118. A ' . . S . . . o S
, PARLIAMENT STREET ' ' '

. CAPE TOWN '

"~ PER EMAIL: ghahndlek@garhament gov.za abrahams@garllamen’c EOV.78 dngcozela @parllament EOV.28
tnage@garl:ament gov 7a geaker@garhament gov.za :

Dear Madam,

.RE PARLIAMENTARY RULES FOR THE REMQVAL OF OFFICE-BEARERS IN INSTITUTIONS

SUPPORTING CONSTITUTIONAL DEMOCRACY PUBLIC PROTECTOR '

1. We note the content of your letter dated 30 January 2020,

" 2. Our client is. of the view that your letter does not substantlally address the issues ralsed inour . | _ 5
[eﬂer dated 28 January 2020 as you have failed and/or ne|lected o reply adequately o the

various |ssues or fumlsh our client with the requested |nformat:on and documentatlon relatmg

tothe motron for her removal (paragraph 16 of our Ietter)
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3. As aconsequence, we have recewed instructions from ourcllent and conflrm herein that she
intends to institute Iegal proceedmgs for appropnate rellef Kindly furnish us W|th the details of

resentattves g0 asto facllztate ser\uce

'I-:’er: Theo 'Sea‘nego
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Summons No./Dagvaarding No. ?{O ‘2,@2,@

REPUBLIC OF SOUTH AFRICA

COPY: To be handed fo accused/AFSKRIF: Most aan beskuldigds oorhandig word.

Case NO./SA8K NO. ceeeve s esiesesenesnens

SUMMONS IN CRIMINAL CASE » DAGVAARDING IN STRAFSAAK

JVIagistrate’s Court Landdroshof
bamke T SHOPYg Sicarom . GO UG
< Rk TN TS o
TR o 2 rsritin 24 001 2024
TO THE ACCUSED AAN DIE BESKULDIGDE(S)

1. You are hereby summoned to appear In person before the above-
mentioned courl at 08:30 on the above-mentioned date-and place In
connaction with the charge(s) of which the particulars is/are mentioned
hereunder and to remain in attendance.

2. An admission of guilt fine of ﬂ,}

may be made on or before

to the Clerk of the above-mentioned Magistrate’s Court or at any
police station within the area of jurlsdiction of the sald Court.

1. U word hierby gedagvaar om persoonlik om 08:30 op die
bovermelde datum en plek voor die bovermelde hof te verskyn en
aanwesig te bly insake die aanklag(te) waarvan die besonderhede
hisronder verskyn.

2. ’'n Skulderkennihgsboets ten bedrae van

mag voor of op
st JEMaak word

aan dle Klerk van bogenoemde Landdroshof of by enige polisiestasie
binne die regsgebied van voormelde Hof betaal word.

Name
Naam

BUSISIVE (TR LIeBPITE

nies A 7S Ledtriors, SREET, HILLCREST

Qcoupation
Beroep

Seveq FEMVIALE

lefg) é?@ﬁf@fz« éﬂﬁaruonﬁwﬁ' Id No p l

OFFICE KK

Particulars of charge(s):
Besonderhede van aanklag(te):

Accused sfarg guilty of the offence of

and at or near
en te of Naby.......cni e e

g%

the accused did wrangfully
die beskuldigde(s} wademagteliK.......cueerrene

Beskuldigde(s) is skuldig aan die MiSOrT VAN ... e esssessesrassssessesmesesmass e sensessssssean

Sy TR dayaf et
| deurdat op of omtrent die ..., dag van PPN |y s (1= I JUOT U

(EE._AIIEXUEE..

........... L T T e A ST I T P LT P S

3. Warnlng: (i} Should any changs in ahove-mentioned address take
pizne hefors the proceedings are finally disposed of vou are
cfa:rm;oefé[ed o inform the official wio served this summons upon you
thareoi.

(8} Failire 1o comply with sither tha above-prantnned warming ot
thes sumwons renders you Bable 1o a fing {# B oo of FpEsog-
ment aot exceeding three monihs. e C '

&

. Bhould you deoide fo dispuie ine charge{s] againat you, and you
wish 10 make use of legal practitoner, you a sy, If vou cagant afiomd
@ lagal praciitionst, apply for legal aid af the|lanal Logal ,_{{I il '5,.-:-2542-

3. Wearstuaving: ) U is verplig om die beampie wal hierdie dag-
vaarding 0P u bestel het van enige adresverandeiing in kennis o
stel indlen sodanige verandering geskiad voordat die stiafregiolie
variiglinge finaal afgehandsa is,

) Versulit om te voldosn aan bagencsemds waarskuwing of
fialie dagvesiding sial u hioot aan 'n boste of pevangenissiral vi
e wepesk van hoogsiens diis masnds.

A lallen u dip nanklagite) taan u oW en U van N isgspraldisyn wii

uzbrutl mgak, fan g, indien u
1 5 ke, sansoek om wgaiulp doen by

2i 'n veuspraktisyn an befostig
the placsline Regshulpheanmpie.

’ Date stamp of';';ssuing ofﬂce

Datumstempel van kantoor van ultvoering




PRETORIA

Tel: +27 12 351
6700
Fax: +27 12 351
6844
dpppta@npa.qov.zg

Prudential Bullding
28 Church Square
Pretoria
0002

P/Bag X300
Pretoria
0001
South Africa

WWWW.NPA.CIoV. 28

Director of Public Prosecutions
Gauteng, Pretoria

NATIONAL PROSECUTIN
Sowuth Alrica

Date: 31 August 2020

10/3/5 - P11/2020
Brig. Z Basi
DPCI: Serious Corruption Section Head Office
421 Pretorius Street

PREORIA
0002

(Email: ZamaB@saps.gov.za)

HILLBROW CAS 436/08/2019
MKHWEBANE PERJURY MATTER

1. The Director of Public Prosecutions remarks as follows:
BUSISIWE MKHWEBANE

must be arraigned in the Pretoria Regional Court on a charge

of:

PERJURY READ WITH SECTION 101 OF THE CRIMINAL
PROCEDURE ACT, NO. 51 OF 1977 (THREE COUNTS)

2. The prosecution will be conducted by one of the prosecutors in our

office.

Justice in our sociely, so that people can live in freedom and security

Page 1 of 2
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3. The prosecutor allocated to the matter will make the necessary
arrangements regarding the enrolment of the matter in liaison with

Col. Mojela the investigating officer.

4, The case docket, Hillbrow CAS 436/08/2019, is retained at this office
and will be handed to the investigating officer by the allocated
prosecutor,

-

AP

~ADV: 8 MZINYATHI
DIRECTOR OF PUBLIC PROSECUTIONS
GAUTENG, PRETROIA

Guided by the Constitution, we in the National Prosecuting Authority
ensure Justice for the victims of crime by prosscuting without fear
favour or prejudice and by working with our pariners and the public to

solve and prevent crime
Page 2 of 2




[N THE REGIONAL DIVISION OF GAUTENG
HELD AT THE REGIONAL COURT, PRETORIA

CASE NUMBER:

In the matter of:

THE STATE

versus

BUSISIWE MKHWEBANE

(hereinafter referred to as “the Accused”)

CHARGE SHEET
PREAMBLE
WHEREAS:
1. Perjury is a common law offence in South Africa. ltis the unlawful and intentional

making of a false statement in the cause of judicial proceedings by a person
who has taken the oath or has made an affirmation before, or has been
admonished by somebody competent to administer or to accept the oath,
affirmation or admonition.

2. Section 101 of the Criminal Procedure Act, No. 51 of 1977 (hereinafter referred
to as the “Criminal Procedure Act”), deals with charges for giving false evidence:
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(1) Acharge relating to the administering or making of an affirmation or the
giving of false evidence or the making of a false statement or the
procuring of false evidence or a false statement-

{a)  need not set forth the words of the oath or the affirmation or the
evidence or the statement, If it sets forth so much of the purport

thereof as is material;

(b)  need not allege, nor need it be established at the trial, that the
false evidence or statement was material to any issue at the
relevant proceedings or that it was to the prejudice of any person.

AND WHEREAS

3. The Accused is the Public Protector and was appointed in terms of section 1A
of the Public Protector Act, No. 23 of 1994, on 15 October 2016 and assumed

her duties on 17 October 2018.
AND WHEREAS

4. During 2010, a complaint was submitted to Office of the Public Protector in
respect of a report by CIEX, an asset recovery company in the United Kingdom,
and a subsequent SIU enquiry pertaining to money owed by ABSA and other
companies to the South African Reserve Bank (hereinafter referred to as the
"8ARB’). The debt originated from the so-called “lifeboat’ lending agreement
between the Reserve Bank and the defunct Bankorp that was taken over by

ABSA.
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The investigation was initially conducted by the previous Public Protector and
taken over by the Accused when she assumed her duties. On 20 December
20186, the Accused sent a provisional report to various parties in the matter for
them to respond to her preliminary finding that the SARB improperly failed to
recover funds (R1,125 billion) from ABSA. The parties were also requested to
provide inputs regarding her proposed remedial orders. The parties amongst
otherincluded the President of the Republic of South Africa (hereinafter referred

to as the “President”), the SARB and ABSA.,

On 19 June 2017 the Accused published the final report wherein she made the
finding that the South African Government failed to implement the CIEX report

and together with the SARB failed to recover R3.2 billion frem Bankorp and/or
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ABSA. Amongst other the remedial action set out by the Accused directed that |

the chairperson of the Parliamentary Portfolioc Committee take steps to amend
section 224 of the Constitution in order to strip the SARB of its primary objective
to protect the value of the currency and to change the consuiting obligation with
the Minister of Finance. It also ordered that the 1998 S[U Proclamation needed

to be reopened and amended.

The SARB launched an urgent application for the High Court to review the
findings of the Public Protector pertaining to the amendment of its mandate.
This review application was not opposed by the Public Protector and the

remedial action was set aside.

The SARB launched a second review application (Case Nurber 43769/17)
wherein the Gauteng High Court was requested to review and set aside the
remedial action pertaining to the reopening. and amendment of the 1998 SIU

Proclamation. Separate review applications were also instituted by ABSA (Case




St

Number 48123/17) and the Minister of Finance and Treasury (Case Number
52883/17) in respect of the remedial action. All three the review applications
were combined. The Accused opposed these review applications and in her

capacity as the Public Protector deposed to an Answering Affidavit at Pretoria

.on 24 November 2017 to Mr Oscar Rikhotso of Maphosa Mokoena Attorneys.

On 16 February 2018, the Gauteng High Court handed down judgment in
respect of the review applications under case numbers 43769/17, 48123/17 and

52883/17.

10. On 28 March 2018, the Accused applied to the Gauteng High Court for leave to

11.

12.

appeal to the Supreme Court of Appeal in respect of some of the order that it

made. The application was dismissed.

On 30 April 2018, the Accused applied to the Constitutional Court (Qase
Number 107/2018) for direct access in terms of Rule 18(1) or alternatively for
leave to appeal in terms of Rule 19(2) of the Constitutional Court. The Accused
in her capacity as the Public Protector deposed to an affidavit in suppart of her
application for direct aécess in terms of Rule 18(1) or alternatively for leave to
appeal in terms of Rule 19(2) of the Constitutional Court, at Pretoria on 26 April

2018 to Ms Yingisani Nyambi of Adams & Adams Aftorneys.

The SARB opposed the application and filed an Answering Affidavit by Mr.
Johannes Jurgens de Jager dated 15 May 2018. In reply to Mr. de Jager's
Answering Affidavit the Accused in her capacity as the Public Protector deposed

to a Replying Afiidavit at Pretoria on 5 June 2018 fo Mr Condred Kunzmann.
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NOW THEREFORE THE ACCUSED IS GUILTY OF THE FOLLOWING:
COUNT 1:
Perjury read with section 101(1) of the Criminal Procedure Act.

IN THAT upon or about 24 November 2017 and at or near Pretoria in the Regional
Division of Gauteng, the Accused unlawfully and intentionally under oath deposed to
an answering affidavit in a Gauteng High Court review application under case numbers
43769/17, 48123/17 and 52883/17, wherein she declared that she only had one
meeting with the President which was on 25 April 2017, whilst knowing that the

declaration was false.

COUNT 2:

Perjury read with section 101(1) of the Criminal Procedure Act.

IN THAT upon or about 26 April 2018 and at or near Pretoria in the Regional Division
of Gauteng, the Accused unlawfully and intentionally under oath deposed to an
deposed to an affidavit in support of her application for direct access in terms of Rule
18(1) or alternatively for leave to appeal in ferms of Rule 19(2) of the Consfitutional
Court (Case Number 107/2018), wherein she declared that she had a second meeting
with the President on 7 June 2017 and that the purpose thereof was to clarify the
President's response to the provisional report, whilst knowing that the purpose

declared was not correct.
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COUNT 3:
Perjury read with section 101(1) of the Criminal Procedure Act.

IN THAT upon or about 5 June 2018 and at or near Preforia in the Regional Division
of Gauteng, the Accused unlawfully and intentionally under oath deposed to a replying
affidavit in her application for direct access in terms of Rule 18(1) or alternatively for
leave to appeal in terms of Rule 19(2) of the Constitutional Court (Case Number
107/2018), wherein she declared that she did not discuss the final report / new remedial

action with the President on 7 June 2017 whilst knowing that it was not true.
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PUBLIC PROTECTOR ACT, 1994 ) Act No, 23, 19%4

referred to in subsection (2) as are reasonably necessary to refresh his or her
memory. ' ‘

(9) If it appears to the Public Protector during the course of an investigation
that any person is being implicated in the matter being investigated, the Public
Protector shall afford such person an opportunity to be heard in connection

therewith by way of the giving of evidence, and such person or his or her legal

representative shall be entitled, through the Public Protector, to question other

witnesses, determined by the Public Protector, who have appeared before the -

Public Protector in terms of this section. ,
(10) The provisions of this section shall be applicable to any person referred
to in subsection (9), . :

Publication of findings

8. (1) The Public Protector may, subject to the provisions of subsection (3), in
the manner he or she deems fit, make known to any person any finding, point
of view or recommendation in respect of a matter investigated by him or her.

(2) The Public Protector shall submit to Parliament half-yearly reports on the
findings in respect of investigations of a serious nature, which were conducted
during the half-year concerned: Provided that the Public Protector shall, at any
time, submit a report to Parliament on the findings of a particular investigation
if — :

{a) he or she deems it necessary;

(&) he or she deems it in the public interest; ~ ‘

(c) it requires the urgent attention of, or an intervention by Patliament;

{(d) he or she-is requested to do so by the Speaker of the National
Assembly; or ‘

(e) he or she is requested to do so by the President of the Senate.

(3) The findings of an investigation by the Public Protector shall, when he or
she deems it fit but as soon as possible, be made available to the complainant and
to any person implicated therehy. ‘ :

Contempt of Public Protector

9. (1) No person shall— ‘ ‘
“(a) insult the Public Protector or a Deputy Public Protector; _
(b) in connection with an investigation do anything which, if the said
investigation had been proceedings in a court of law, would have
constituted contempt of court. ' -
(2) Nothing contained in this Act shall prohibit the discussion in Parliament of
a matter being investigated or which has been investigated in terms of this Act
by the Public Protector. : :

Compensation for expenses

'10. The Public Protector may, with the specific or general approval of the
Minister of Finance or any person authorised by the said Minister to so approve,
order that the expenses or a portion of the expenses incurred by any person in
the course of or in connection with an investigation by the Public Protector, be
paid from State funds to that person. .

Offences and penalties

11. (1) Any person who contravenes the provisions of sections 3(14), 7(2) and
9 of this Act, or section 111(3) of the Constitution, shall be guilty of an offence,

(2) Any person who fails to disclose an interest contemplated in section 3(14),
shall be guilty of an offence.-

(3) Any person who, without just cause, refuses or fails to comply with a
direction under section 112(3)(a) of the Constitution or section 7(4)(a) of this
Act or refuses to answer any question put to him or her under those paragraphs
or gives to such question an answer which to his or her knowledge is false, or
refuses to take the oath or to make an affirmation at the request of the Public
Protector in terms of section 7(6), shall be guilty of an offence.,
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Annexure A
PUBLIC PROTECTOR SERVICE CONDITIONS
1. SALARY

An annual salary at a rate equal to that of a Judge of Appeal of the Supreme Court of South
Africa. ‘

2 NON-TAXABLE ALLOWANCE

A non-taxable allowance of R (X") per annum, which increases on QOctober of each vear with

2A ENTERTAINMENT ALL OWANCE

An entertainment allowance of R(X) per annum, which increases on October of each year with

3. GRATUITY
3.1 On vacation of office a .gratuity calculated in_accordancé with the formula-
- BI7T X2 x(E+3) xF, |
-In which formula the factor

(a) D represents the salary (basic per annum) which at the time of his or her vacation of office
was applicable to the office of the Public Protector;

(b} E represents the period in years of his or her period in such office; and

{c) F représents the provision for the calculation of income tax calculated at a marginal rate of
40 %.

3.2 The surviving spouse of the Public Protector who died before his or her term of office as Public
Protector has expired, shall be paid an amount equal to the amount of the gratuity which would
in terms of paragraph 3.1 have been payable to the Public Protector had he or she not died but,
on the date of his or her death, vacated his or her office in tetrms of that paragraph: Provided
that factor E in the formula referred to in paragraph 3.1 shall be deemed to be no less than 4.

4. MEDICAL SCHEME

A confribution is made towards a medical scheme equal to the contribution made in respect of
a Judge of Appeal.

5. MOTOR VEHICLE SCHEME
A motor vehicle owned by the State may, on such conditions as the Minister for Justice and

Constitutional Development may determine with the concurrence of the Minister of Transport
in respect of Judges of the Supreme Court, be made available to the Public Protecior for use,

! Updated Annually




6.1A"

6.2
6.3
6.4

6.5

7.1

7.2

7.3

8.1

8.2

in accordance with the conditions so determined, in the course of his or her official functions as
well as his or her private purposes.

LEAVE

The Speaker may grant leave fo the Public Protector for a period of three and a half months for
every period of four years' service completed by the Public Protector, or for such shorter period
and subject to such conditions as the Speaker may in any particular case deem fit.

In addition to the leave referred to in_subparagrapﬁ 6.1, the Public Protector may take vacation
leave fora period not exceeding 36 calendar days per year.

If according to a certificate of a medical practitioner, it appears that owing to illness the Public
Protector cannot perform his or her duties for a specified period, the Speaker may grant the
Public Protector sick leave for that period.

If; in exceptional circumstances, the Speaker is satisfied that leave for which no provision has
been made in this determination, should be granted in a specific case, he or she may grant
such leave on such conditions as he or she may deem necessary.

No ieave which may be granted in-terms of this determination shall be accumulative, and no
salary or allowance shall be claimed in respect of leave which could have been taken but which
was not ufilized.

The Chief Administrative Officer (CEQ} appointed in terms of section 3(1) (b} of the Public
Protector Act, 1994 (Act No. 23 of 1994), shall keep a record of leave taken by and granted to
the Public Protector.

SETTLEMENT ALLOWANCE

An allowance of R(X) per month shall be paid to the Public Protector for purposes of settlement
at the seat of the Public Protector's office which allowance shall be adjusted from time to time
in accordance with the settlement allowance payable to g Judae of Appeal residing permanently
at the seat of the court

If the amount payable in terms of subparagraph 7.1 is less than the amount which the Public
Protector reasonably had to. spend in respect of his or her settlement at his or her seat, an
amount equal to the amount so spent may be paid to the Public Protector;

Provided thét:the period during which such higher amount may be paid, shall not exceed three
months from the date of taking up office by the Public Protector: Provided further that such
higher amount shall not exceed RX _per month,

An allowance equal to the minimum wage determined by law plus 20%, shall be paid to the
Public Protector for the payment of a domestic help at his 'reside_nce in Pretoria.

TRANSPORT AND SUBSISTENCE ALLOWANGE

If the Public Protector is required to perform official duties away from the seat of the Public

Protector's office, he or she may make use of government transport; Provided that in the case
of motor vehicle transport, an official driver shall be made available to the Public Protector if or
she certifies that he or she cannot reasonably dispense with the services of an official driver.

If the Public Protector uses private transport in performing any official duties referred to in
paragraph 8.1, he or she may be compensated at a tariff equal to the compensation paid to a
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8.3

8.4

8.5

B.5A

8.6

8.7

8.8

8.9

8.10

8.11

Judge of Appeal for use of private trahsport in performing any official dufies away from
headquarters '

The Public Protector shall be entitled to be accompanied by his or her spouse on official
journeys at state expense if he or she uses the same vehicle as the Public Protector, and may
claim in respect of such spouse a subsistence allowance equal to an allowance payable to the
spouse of a Judge of Appeal, if the Public Protector attends occa5|ons in his or her official
capacity.

The Public Protector, when on official duty away from the seat of the Public Protector's office,
is entitled fo an all-inclusive subsistence allowance] that he or she is-actually absent from the
seatf , equal to the allowance payable to a Judge of Appeal who is. absent from his or her
headquarters in the case of a national visit and in the case ofan international visit, equal to an
allowance payable to a Minister as determined by the Depariment of Public Service and
Administration from time to time. The allowance for an uncompleted period of 24 hours shall be
calculated proportionately according to the number of full hours of absence.

For a period of absence on official duties of less than 24 hours in the circumstances referred to
in paragraph 8.4, an all-inclusive subsistence allowance equal fo the allowance payable to a
Judge of Appeal who is absent from his or her headquarters for a period of less than 24 hours
shall be pald

If the amount payable in terms of subparagraphs 8.3, 8.4 or 8.5 is less than the amount which
the Public Protector reasonably had to spend in respect of subsistence, an amount equal fo the
amount so spent may be paid to the Public Protector.

When a person is appointed to the office of Public Protector and the seat of the Public
Protector's office is not situated at the place where he or she resides on appointment, the cost
of the transport of the Public Protector and his or her family, domestic workers and effects to
the seat of the Public Protector's office shall be defrayed fror public funds.

When effects have to be transported the office of the Public Protector shall obtain. written
tenders from at least three cartage contractors for the packing, leading, unloading and
unpacking of the effects for transport by train and, should the Public Protector so prefer, for the
transport thereof by road. '

The lowest tender for the packing, loading, unloading and unpacking of the effects shall be
accepted by the office of the Public Protector, but the Speaker may approve the acceptance of
a higher tender if, in his or her opinion, there are good reasons for rejecting the lowest tender.

The State shall not be responsible for any insurance premiums in respect of the transportation
of effects: Provided that premiums in respect of insurance cover in the case of the transport of
effects by road may be paid from public funds if the lowest tender for road transport includes
such premlums as an integral part thereof,

.The Speaker may in exceptional cases approve the transportatlon of the effects of the Public
Protector at State expense and their storage in a warehouse at his or her previous home and
at the seat of the Public Protector's office for a period not exceeding 12 months, and, thereafter,
their transport to his or her new home: Provided that the office of the Public Protector shall call
for at least three tenders for the performance of the services and the lowest tender shall be
accepted by him or her: Provided further that the Speaker may approve the acceptance of a
higher tender if, in his or her opinion, there are good reasons for rejecting the lowest tender.

On-
(i) removal from office;

(i) vacation of his or her office; or
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(i) the death of the Public Protector,

his or her effects may be transported, once only, at State expense to any place in the Republic
of South Africa where he or she or the surviving spouse, as the case may be, is to settle.

PP salary breakdown 2019/20

Earnings Amounts . .| Per annum
Cash salary '

Entertainment All

Settlement Allowance

Non Pensionable Allowance

Non Taxable

Total




BME

FINANCIAL SECTOR CONDUCT AUTHORITY (“THE FSCA”)

DUBE PHINEAS TSHIDI N.O.

AND

THE PUBLIC PROTECTOR

THE ECONOMIC FREEDOM FIGHTERS

MEMORANDUM

THE ISSUES TO BE DETERMINED

1. We have been instructed to prepare a memorandum on the following

issues:

(a) Whether a new investigation may be launched following the complaint
that was originally lodged by the president of the Economic Freedom

Fighters on 15 March 2017 (“the original complaint”),
(b) alternatively;

Whether the complaint should be lodged a fresh.
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(c) How the investigators and ultimately the Public Protector should

apply the provisions of section 6(9) of the Public Protector Act.’

THE COMPLAINT

2. At the outset we need to highlight that the order granted on 9 October
2020 does not prohibit the Public Protector from investigating the

complaints again.?

3. We previously expressed our opinion that a new report may be based
on the existing complaint or on a new complaint, properly assessed
and substantiated.® We do not see the need for a new complaint to be
submitted, unless the complainant is of the view that further

complaints need to be investigated.

4. That being said, the Public Protector Act does not restrict the Public
Protector’s investigation of a complaint, to the ambit of the complaint
as laid by the complainant. Section 6(4) of the Act clearly provides that
the “...Public Protector shall, be competent-(a) to investigate, on his or
her own initiative or on receipt of a complaint...” the matters referred

to in subsections (i) to (v). Section 6(5) further provides that “In

T Act 23 of 1998
2 Paragraph [21] of the Judgment
3 Memorandum dated 1 November 2019
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addition to the powers referred to in subsection 4, the Public Protector
shall on his or her own initiative or on receipt of a complaint be
competent to investigate...” the matters referred to in subsections (a)

to (d).

5. The complaint merely provides the basis for an investigation and the
Public Protector is not limited to what is set out in the complaint. It may
also be prudent and especially with regard to the provisions of rule
5(8)* that the offices of the Public Protector assist the complainant in
the formulation of the complaint, especially with regard to compliance

with the criteria as enunciated in rule 10°.

6. We wish to raise the issue that in the formulation of the issues to be
investigated, additional care should be taken in doing so, especially in
light of the fact that the FSCA and Adv Tshidi will seek to review any
new report. In this regard and without being prescriptive, the second
issue identified in the erstwhile report, that Adv Tshidi did not properly
manage the conflict between Mr Mostert and his law firm, is a good

example.

7. As we understand the complaint, the issue was not only that

4 Promulgated in terms of section 7(11) of the Public Protector Act
5 Promulgated in terms of section 7(11) of the Public Protector Act




Mr Tshidi favoured Mr Mostert for appointment as a curator, but more
importantly that Mr Mostert and his firm debited a vast amount of fees.

The issue that was raised by Judge Nichols was not that a conflict of

interest existed as between Mr Mostert in his capacity as curator and

the appointment of his law firm, but rather the manner in which he
acted following upon his appointment. In this regard Judge Nichols
stated the following “What is more disturbing is Mostert’s use of his
own law firm, AL Mostert, to liigate on his behalf. Although this is not
prejudicial or necessarily results in a confiict, there is no escaping the
inference that this may create an incentivé to litigate unnecessarily.
Moreover, this litigation which has been described as lavish, is at the
expense of CPF. Undoubtedly the actions of Nash, in thwarting
Mostert's attempt to obtain information, were a major contributing
factor to the legal costs. Mostert’s affidavits in response to the counter
application were excessive. The affidavit of 144 pages with
approximately 1000 pages of annexures was unnecessary and
unwarranted. The perception of being motivated by self-interest is
aggravated. The application was that of the FSB and it was for the
FSB to put up whatever evidence they saw fit, including an affidavit by
Mostert if required. It was not for Mostert to enter the fray using the

resources of CPF o do so...”.
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8. On a reading of this portion of the judgment, the following questions
arise. Firstly, why did the FSCA and/or Adv Tshidi not act against
Mr Mostert for incurring these costs after the matter was heard and
why did they permit Mr Mostert to participate in the application when
it was obviously not necessary for him to become involved in the
matter. Secondly, whether there are other instances in which Mr
Mostert similarly litigated in a lavish style and if the FSCA and/or Adv

Tshidi questioned his actions or merely turned a blind eye.

9. As we have stated above, a new complaint is not required unless the

complainant wishes to add thereto.

10.  We also wish to add that consideration should be given to serve a
section 7(9)(a) notice upon the FSCA in respect of certain of the
complaints that were raised by the président of the EFF. This was an

aspect that was raised in the review application.

SECTION 6(9) OF THE PUBLIC PROTECTOR ACT

11. Section 6(9) of the Public Protector Act stipulates as follows:

‘Except where the Public Protector in special circumétances, within his or
her discretion, so permits, a complaint or matter referred to the Public

Protector shall not be enfertained unless it is reported to the Public
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Protector within two years from the occurrence of the incident or matter

concerned.”

12. Section 6(9) clearly provides that if a complaintis lodged two years after
the occurrence of an event, that such a complaint can only be entertained
if special circumstances exist. The special circumstances are to be
determined by the Pulblic Protector exercising her discretion in that

regard.

13. The Public Protector is guided by Rule 10 promulgated in terms of section

7(11) of the Public Protector Act. Rule 10(1) state as follows:

“10(1) The Public Protector shall, when making a decision regarding the

late lodging of a complaint provided for in section 6(9) of the Act, consider-
(a) The information provided by the complainant;

(b) The nature of the complaint, the reasons for the complaint's

grievance and the redress being sought;
(c) The reason given by the complainant for the delay;

(d) Whether the outcome of an investigation could rectify a systemic

problem in the public administration;
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(e) The likelihood of being able to investigate the matter due to the delay
having regard fto the nature of the allegations and the availability of

information, evidence, witnesses and records; and

() Any other relevant factor that the Public Protector regards as special

circumstances.”

14. These factors as enunciated in Rule 10 should be applied to each of the
issues investigated, in order to meet the test for rationality in the exercise
of the Public Protector’s discretion as is envisaged in section 6(9) of the
Public Protector Act. It is important and in order to meet the test for
rationality that a factual basis is provided in order to establish that special
circumstances do exist. In this regard the Public Protector's attention is
drawn to the following extract from Gordhan v Public Protectort “[15] ...
In viewrof the provisions of this section” and the fact that the complaints
emanate from a decade ago, one would expect the Public Protector fo set

out why she had jurisdiction to entertain this claim...”

15. Regard should also be had to the judgment in-Leisching and Others v S |,
where the Cohstitutional Court had the following to say in assessing the

meaning of special circumstances as used in section 17(2)(f) of the

6[2019] 3 ALL SA 743(GP)
7 Court referring to section 6(9) of the Public Protector Act




Superior Courts Act;

“[132] The meaning of the phrase “exceptional circumstances” has been

considered by the Courts on numerous occasions. The Courts
have been reluctant fo lay down a general definition as each case
is to be considered on its own facts. It has been held that it is
neither desirable nor possible to lay down a precise rule or
definition as to what constitutes exceptional circumstances. The
meaning and inferpretation given by the Courts fo the phrase has
been wide ranging. Circumstances which-may be regarded as
‘ordinary” in one matter may be considered “exceptional” in
another. Ultimately, it is the function of the presiding officers fo
determine whether, on a case by case basis, the circumstances

can be found to be exceptional.”

‘[51] What then is the meaning that should be ascribed to the phrase
‘exceptional circumstances” in section 17(2)(f) of the Superior
Courts Act? Construed strictly, | consider the words “rare”,
“extraordinary”, “unique”, “novel”, “atypical’, “unprecedented”, ahd
‘markedly unusual” to more fittingly exemplify the meaning of the

phrase contemplated by section 17(2)(f) of the Superior Courts

Act. What we must remain mindful of though, is that what is
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exceptional must be determined on the merits of each case. It is

a factual inquiry.”
16. This is particularly important as the complaints date back to events as far
back as 2007. The new report should specifically deal with the special
circumstances that were taken into consideration in investigating each

particular complaint.

17.We have also noted that the original complaint does not meet the criteria
set out in Rule 5(6). Rule 5(6) clearly requires that when a complaint is
lodged after two years from the occurrence of the incident, that the

complaint shall contain the following information;

17.1The reasons for the delay in lodging the complaint.

17.2The special circumstances that will inform the Public Protector why

the compliant must be investigated; and

17.3Any other information that might assist the Public Protector in
determining the availability of evidence, witnesses or records to

facilitate the investigation.

18 Should the need arise to discuss this memorandum we will make

ourselves available and a consultation can be aranged.

H J SMITH SC
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ORDER

On appeal from the High Court of South Africa, Gauteng Division, Pretoria, the
following order is made:
1. Leave to appeal directly to this Court is granted only in relation to the
High Court’s holding on jurisdiction.
2. The appeal is upheld with costs, including the costs of two counsel.
3. The order of the High Court of South Africa, Gauteng Division, Pretoria
is set aside.
4. The matter is remitted to the High Court to determine the merits and the
costs of the first hearing.

5. The first respondent is ordered to pay the applicant’s costs in this Court.

JUDGMENT

THERON J (Mogoeng CJ, Jafta J, Khampepe J, Madlanga J, Majiedt J, Mathopo AJ,
Mhlantla J, Tshiqi J and Victor AJ concurring):

Introduction

[1] ~ What this matter essentially raises for determination is whether the High Court
has jurisdiction over an allegedly unlawful termination of a fixed-term confract of
employment. The extent of the High Court’s jurisdiction in respect of disputes arising

in the employment setting is a vexed question on which courts and legal commentators
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have long been divided. In a series of cases culminating in Geaba,! this Court has
provided guidance regarding the proper extent of the High Court’s jurisdiction in
relation to claims that arise in the labour context. While these judgments were
specifically concerned with administrative law claims arising in the labour context, they
nevertheless provide general principles to guide the determination of whether the High
Court enjoys jurisdiction over a labour dispute. However, there continue to be varied
approaches by the courts to when a matter falls within the exclusive jurisdiction of the

Labour Court.

Background

[2]  The applicant is Ms Louisah Basani Baloyi, the former Chief Operations Officer
in the Office of the Public Protector, which is the first respondent. The Public Protector,
Ms Busisiwe Mkhwebane, is cited in her personal capacity as the second respondent.
The third respondent, Mr Vussy Mahlangu, is the Chief Executive Officer of the Public
Protector. He is also cited in his personal capacity as the fourth respondent. Ms Baloyi

seeks personal costs awards against Ms Mkhwebane and Mr Mahlangu.

[3]  Ms Baloyi was employed by the Office of the Public Protector on a five-year
contract with effect from 1 February 2019. The contract provided for a six-month
probation period (ending on 31 July 2019), which could be extended for not more than
twelve months. At the end of the probationary period, the Office of the Public Protector
would be entitled to either terminate Ms Baloyi’s employment in terms of clause 5.3 or
confirm her appointment if it was satisfied with her “level of performance” in terms of

clause 5.5.

[4] Ms Baloyi’s six-month probation period ended on 31 July 2019.
On 8 October2019, Ms Baloyi received a letter from Mr Mahlangu inviting her to make

! Geaba v Minister for Safety and Security [2009] ZACC 26; 2010 (1) SA 238 (CC); 2010 (1) BCLR 35 (CC);
Chirwa v Transnet Limited [2007] ZACC 23; 2008 (4) SA 367 (CC); 2008 (3) BCLR 251 (CC); and Fredericks
v MEC for Education and Training Eastern Cape [2001] ZACC 6; 2002 (2) SA 693; 2002 (2) BCLR 113 (CC).
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representations on the confirmation of her employment contract.? She did so in writing
on 15 October 2019. On 21 October 2019, Ms Baloyi received a further letter from
Mr Mahlangu, stating that the Office of the Public Protector was unable to confirm her
permanent employment and that her contract would terminate on 31 October 2019. The
reasons provided were that she was “not suitable for the role of COO taking into account
her overall capability, skills, performance and general conduct in relation to the

position”.

[5]  Ms Baloyi launched an urgent application in the High Court, Gauteng Division,
Pretoria, on the basis that the termination of her employment was unlawful and that
Ms Mkhwebane, in her capacity as the Public Protector, had not complied with her
constitutional obligations in terms of section 181(2) of the Constitution. The alleged
unlawfulness of the termination had two aspects: first, the termination amounted to a
breach of contract and, secondly, it amounted to an exercise of public power that
breached the principle of legality, a standard to which all exercises of public power are
measured. Ms Baloyi founded her case on “contract, the Constitution and the Public

Protector’s public duties as an organ of state”.3

[6]  The relief sought by Ms Baloyi in the High Court was three~-fold. Ms Baloyi
approached the High Court seeking, first, a declaratory order that the decision to
terminate her employment contract was unconstitutional, unlawful, invalid and of no
force and effect and, secondly, flowing from that, an order setting aside the termination
decision.  Thirdly, Ms Baloyi sought a declaratory order to the effect that
Ms Mkhwebane, in hér official capacity, had failed to fulfil her obligations under
section 181(2) of the Constitution.

[71  The High Court dismissed Ms Baloyi’s application on the basis that it did not

have jurisdiction over the dispute and that it should have been brought before the

% Balayi v Office of the Public Prosecutor [2019] ZAGPPHC 993 (High Court judgment) at para 8,
I1d at para 17.
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Labour Court. The High Court reasoned that Ms Baloyi’s contention that her
employment contract had been terminated unlawfully rested on the allegation that it was
terminated contrary to the Policy on Probation and Disciplinary Policy of the Office of
the Public Protector and was taken by an official without the necessary authority. It
also attributed significance to the fact that Ms Baloyi’s employment contract contained
a clause stating that the employment relationship could be terminated at the end of the
probationary period in accordance with the requirements of the Labour Relations Act
(LRA).* The High Court also noted that Ms Baloyi’s employment contract incorporated
the Policy on Probation of the Office of the Public Protector, which stipulates that
“following the recommendation to annul the appointment, Human Resource Division

should take the necessary steps as per the provisions of the Labour Relations Act”,

[8]  The High Court concluded that not only did Ms Baloyi make allegations that in
essence raised “a labour dispute as envisaged by the LRA”, the employment contract
itself “point(ed) to the LRA as the vehicle for vindicating the rights under it”.5 Relying
on dicta from this Court’s judgments in Chirwa and Geaba, the High Court concluded
that it was precluded from hearing the matter. The High Court did not consider whether
the decision to terminate Ms Baloyi’s employment was taken for an ulterior purpose,
nor did it consider whether the conduct of the second respendent was otherwise
unconstitutional insofar as it allegedly fell short of what is required by section 181(2)

of the Constitution. It made no ruling regarding the declaratory relief.

[9]  Ms Baloyi’s application to the High Court for leave to appeal to the Slipreme
Court of Appeal was conditional on leave for direct appeal to this Court being refused.
In this Court, she seeks a review of the decision to terminate her employment and an
order for reinstatement (review relief). She also seeks a declaratory order that the
second respondent violated her constitutional obligations under section 181(2) of the

Constitution (declaratory relief). Ms Baloyi also challenges the High Court’s finding

* 66 of 1995,
5 High Court judgment above n 2 at paras 55 and 57.
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that it did not have jurisdiction in relation to both the declaratory relief and the review

relief (Jurisdictional challenge).

Jurisdiction

[10] Ms Baloyi contends that this Court has jurisdiction to adjudicate on the merits of
her application (concerning the review and declaratory relief) as well as her

jurisdictional challenge. The respondents contend that this Court lacks jurisdiction in

relation to both aspects. They submit that the jurisdictional challenge hinges on the

interpretation of the applicant’s pleadings in the High Court and that this turns on a
question of fact insofar as the Court has been asked to determine which cause of action
Ms Baloyi raised in her pleadings before the High Court. Furthermore, they argue that,
even if the interpretation of pleadings were a “residual question of law”, it would not
raise a constitutional matter. The respondents submit further that this Court is also not
called upon to interpret the LR A since the parties aread idem as to the interpretation of

the applicable statute and even the interpretation of the leading cases.

[11] Ms Baloyi’s jurisdictional challenge turns on a question of law. Simply put,
Ms Baloyi asks this Court to answer the following question: does section 157(1), read
with section 157(2) of the LRA, extend the Labour Court’s exclusive jurisdiction over
an alleged unlawful termination of a fixed-term contract of employment? This raises a
constitutional issue because it involves the interpretation of section 157(1) of the LRA,
read with section, 157(2). The interpretation of the LRA axiomatically raises a

constitutional issue.®

[12] The declaratory relief sought calls for adjudication on whether Ms Mkhwebane,
in her capacity as the Public Protector, has complied with her constitutional obligations
and the review relief requires this Court to determine whether the Public Protector, who

performs an essential constitutional function, has abused her power and, in doing so,

¢ National Education Health & Allied Workers Union v University of Cape Town [2002] ZACC 27; 2003 (3)8A
1 (CC); 2003 (2) BCLR 154 (CC) (NEHAWU) at para 15.
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breached the Constitution and the principle of legality. This Court’s jurisdiction is
therefore engaged in relation to the substantive relief sought by Ms Baloyi (comprising

the review and declaratory relief) as well as her jurisdictional challenge.

Leave to appeal

[13] Should leave to appeal be granted in relation to either or both the jurisdictional
challenge and fhe merits? In general, whether leave to appeal should be granted depends
on a number of factors, including whether the matter raises only factual issues, the
public interest in the matter and the applicant’s prospects of success.” This Court has
held that a direct appeal should similarly be allowed if it is in the interests of justice to
do so, taking into consideration “whether there are only constitutional issues involved,
the importance of the constitutional issues, the saving in time and costs, the urgency, if
any, in having a final determination of the matters in issue and the prospects of

success”.®

[14] Therespondents offer several reasons for why a direct appeal to this Court should
not be entertained, including: that Ms Baloyi has not raised a legal issue, let alone a
constitutional one; that this Court should have the benefit of a decision by the Supreme
Court of Appeal; that Ms Baloyi’s prospects of success are poor; and that in relation to
the declaratory relief there are disputes of facts that are not capable of being resolvéd
without the leading of oral evidence and which should not be resolved by this Court as

a court of first and last instance.

The jurisdictional challenge

[15] At the outset, it must be noted that, in principle, it would be in the interests of
justice to grant leave to appeal in relation to Ms Baloyi’s jurisdictional challenge. The

challenge raises an important constitutional issue, which this Court has yet to rule on.

78 v Jacobs v [2019] ZACC 4; 2019 (1) SACR 623 (CC): 2019 (5) BCLR 362 (CC) at para 57.

§ Union of Refugee Women v Director, Private Securily Industry Regulatory Authority [2006] ZACC 23; 2007 (4)
SA 395 (CC); 2007 (4) BCLR 339 (CC) at para 21.
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It is also readily apparent that Ms Baloyi has reasonable prospects of success, taking
into consideration the dicta from this Court weighing in her favour. In Chirwa, the
majority of this Court stated that “the jurisdiction of the High Court is not ousted simply
because a dispute is one that falls within the overall sphere of employment relations”,’
which directly contradicts the rationale underpinning the High Court’s judgment and

the respondents’ submissions.

[16] There are also several factors that weigh in favour of granting Ms Baloyi leave
to appeal directly to this Court in relation to her jurisdictional challenge. For example,
the constitutional issue raised by Ms Baloyi’s jurisdictional challenge has been
answered by the Supreme Court of Appeal on a number of occasions,® but has not been
expressly addressed by this Court.!! This Court therefore has the benefit of judgments
by the Supreme Court of Appeal on this issue.

The merits

[17] Ms Baloyi contends that a direct appeal in relation to the merits should be
allowed because the matter has been fully ventilated on the papers, the papers contain
sufficient facts to justify the relief sought and, finally, because the matter is urgent and
a referral back to the High Court would lead to “unnecessary and unneeded delay”. 1
disagree. The merits of Ms Baloyi’s application were not ventilated in the High Court
and Ms Baloyi’s submissions on the urgency of these aspects of her application, while

not entirely without merit, do not justify this Court adjudicating upon these issues as a

$ Chirwa above nn 1 at para 60.

1 Lewarne v Fochem International (Pty) Ltd [2019] ZASCA 114; 2019 JDR 1750 (SCA) at para 9; Makhanya v
University of Zululand [2009] ZASCA 69; 2010 (1) SA 62 (SCA) at paras 11 and 18; South Afvican Maritime
Safety Authority v McKenzie [2010] ZASCA 2; 2010 (3) SA 601 (SCA) (McKenzie) at para 7; Manana v King
Sabata Dalindyebo Municipality [2010] ZASCA 144; 2010 JDR 1423 (SCA) at para 23; and Fedlife Assurance
Ltd v Wolfaardt [2001] ZASCA 91; 2002 (1) SA 49 (SCA) (Fedlife) at parad.

' Tn Fredericks; Chirwe;, and Geaba (above n 1), this Court considered whether the High Court has jurisdiction
over administrative law claims in the employment setting. In cach of those cases, the claimant had not attempted
to enforce contractual rights — he or she had attempted to enforce administrative-law rights. In the present
application, this Court is asked to consider the High Court’s jurisdiction over confractual claims arising in the
employment setting.
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court of first and last instance. This Court should not grant leave to appeal in relation

to the merits.

[18] The respondents point out that, even if this Court were to entertain and uphold
only the direct appeal on the jurisdictional challenge, that would only result in the matter
being remitted to the High Court for adjudication on the merits. The argument continues
that Ms Baloyi will therefore derive no practical or financial advantage from being

granted direct leave to appeal in relation to the jurisdictional challenge only.

[19] Itis true that if this Court were to entertain Ms Baloyi’s appeal in relation to the
jurisdictional challenge only, and find in her favour, she would be obliged to approach
another court to take the matter further. But the respondents’ submissions on this score
ignore the fact that, if this Court refuses to adjudicate on the jurisdictional challenge,
Ms Baloyi will have no option but to approach the Labour Court for an adjudication on
the merits of her application. However, if this Court allows her jurisdictional challenge
to proceed and finds in her favour, she will be at liberty to approach either the
Labour Court, or the High Court, the forum she chose to approach in the first place.
Moreovet, the respondents have not shown that an order in relation to the jurisdictional
challenge only would cause them any prejudice. The jurisdictional challenge will either
be considered by this Court or, in the event that leave to appeal directly to this Court is
refused, by the Supreme Court of Appeal, to which Ms Baloyi has applied for leave to

appeal, conditional upon leave being denied by this Court.

[20] In sum, it is in the interests of justice to allow a direct appeal in relation to the
jurisdictional challenge, but not to allow a direct appeal in relation to the merits. The
merits of Ms Baloyi’s applicatioﬁ should be determined by a lower court once the
jurisdictional challenge has been answered by this Court. Ms Baloyi’s jurisdictional
challenge involves an important constitutional issue on which this Court is well placed
to make a determination and resolving the jurisdictional challenge now will likely save

both parties time and costs.
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Applicable legislative framework

[21] The crisp question that this Court is called upon to answer is whether the
High Court erred in holding that it lacked jurisdiction to hear Ms Baloyi’s claim. In
assessing the merits of this conclusion, it is necessary briefly to outline the legislative
framework that is relevant to the interplay between the respective jurisdictional bounds

of the High Court and the Labour Court.

[22] The High Court has jurisdiction to adjudicate any matter, except those matters
that: (i) fall within the exclusive jurisdiction of this Court in terms of section 167(4) of
the Constitution; (ii) this Court has agreed to hear directly in terms of section 167(6);
or (iii) have been assigned by legislation to another court with a status similar to that of
the High Court.!? The Labour Court, which the respondents contend is the proper forum
to hear Ms Baloyi’s claim, is designated as a court with a status similar to that of a High

Court.13

[23] The legislation in terms of which an assignment would be made in the context of
the present matter is the LRA.™ Section 157(1) of the L.RA provides for the exclusive
jurisdiction of the Labour Court in all matters that — in terms of the LRA or other law —
are to be determined by the Labour Court. In doing so, it fulfils one of the stated
purposes of the LRA, which is to establish the Labour Court and the

12 Section 169(1) of the Constitution reads:
“The High Court of South Africa may decide—

(2) any constitutional matter except a matter that—
(i} the Constitutional Court has agreed to hear directly in terms of section
167(6Xa), or
(i) is assigned by an Act of Parliament to another court of a status similar to the
High Court of South Africa; and
(b) any other matter not assigned to another court by an Act of Parliament.”

¥ Section 151(2) of the LRA.

14 For the reasons elucidated below, the other potentially relevant legislation in this context, the Basic Conditions
of Employment Act 75 of 1997 (Employment Act), is not applicable in this matter.

10
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Labour Appeal Court as superior courts, with “exclusive jurisdiction to decide matters

arising from the Act”." Section 157(1). reads:

“Subject to the Constitution and section 173, and except where this Act provides
otherwise, the Labour Court has exclusive jurisdiction in respect of all matters that
elsewhere in terms of this Act or in terms of any other law are to be determined by the

Labour Court.”

Sections 68(1),'¢ 77(2)(a),'” 145'® and 191'° of the LRA proffer examples of matters
that “are to be determined by” the Labour Court and are therefore, by virtue of
section 157(1), within the exclusive jurisdiction of the Labour Court. This Court has
found, moreover, that the High Court’s jurisdiction in respect of employment-related
disputes is ousted only where the dispute is one for which the LRA creates specific

remedies, including, for example, unfair dismissal disputes.?®

[24] Crucially, section 157(1) does not afford the Labour Court general jurisdiction
in employment matters and, as a result, the High Court’s jurisdiction will not be “ousted
by section 157(1) simply because a dispute is one that falls within the overall sphere of

employment relations” 2!

15 Preamble to the LRA.

18 Section 68(1) provides: “[i]n the case of any strike or lock-out, or any conduct in contemplation or in furtherance
of a strike or lock-out, that does not comply with.the provisions of this Chapter, the Labour Court has exclusive
jurisdiction [to grant certain interdicts and orders]”.

17 Section 77(2)(2) provides that furtherance of protest action that does not comply with the requirements for
permissible protest set out in section 77(1), “[t]he Labour Coutt has exclusive jurisdiction to grant any order to

restrain any person from taking part in protest action or in any conduct in contemplation or in furtherance of

protest action”.

'8 Section 145(1) provides that parties alleging defects in any arbitration proceedings in the CCMA “may apply
to the Labour Court for an order setting aside the arbitration award”. Section 145(3) provides further that the
Labour Court “may stay the enforcement of the award pending its decision” and section 145(4) provides for the
powers of the Labour Court in the event that the award is set aside. See also Gieaba above n 1 at para 70.

12 Section 186 of the LRA deals with unfair dismissals, which, in terms of sectioh 191, must be referred to
arbitration following a failed attempt at conciliation and which will ultimately be for review by the Labour Court.
See also Geaba at para 29.

2 Geaba above n 1 at para 73.

2 Fredericks above n 1 at para 40. See also Fedlife above n 10 at para 25, in which Nugent JA held that “section
157(1) does not purport to confer exclusive jurisdiction upon the Labour Coutt generally in relation to matters
concerning the relationship between employer and employees”. The approach endorsed in Fredericks and Fedlife

11
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[25] The Basic Conditions of Employment Act (Employment Act),?> which
constitutes one such “other law”, echoes the provisions of section 157(1) of the LRA in

its section 77(1):

“Subject to the Constitution and the jurisdiction of the Labour Appeal Court, and except
where this Act provides otherwise, the Labour Court has exclusive jurisdiction in

respect of all matters in terms of this Act.”

[26] By virtue of section 157(1), the Labour Court will enjoy exclusive jurisdiction
over any matter “in terms of” the Employment Act. Matters governed by or concerning
the enforcement of a provision of, the Employment Act accordingly fall within the
ambit of the Labour Court’s exclusive jurisdiction. The Labour Court and the
Labour Appeal Court have held on a number of occasions that “the provisions of section
77(1) do no more than confer a residual exclusive jurisdiction on the Labour Court to
deal with those matters that the [Employment Act] requires to be dealt with by the

court”.#?

127] However, both the LRA and the Employment Act expressly recognise that there
are certain matters in respect of which the Labour Court and the High Court enjoy

concurrent jurisdiction. Section 157(2) of the LRA provides, in relevant part:

“The Labour Court has concurrent jurisdiction with the High Court in respect of any
alleged or threatened violation of any fundamental right entrenched in Chapter 2 of the

Constitution of the Republic of South Africa, 1996, and arising from—
(a) employment and from labour relations;
...
() ...”

was also followed in various judgments of the High Court, including Jacot Guillarmod v Provincial Government,
Gauteng 1999 (3) SA 594 (T) at 600E-G and Ruweli v Minister of Home Affzirs 2000 (2) SA 314 (TkH) at 323-4.

2275 of 1997.

2 See Lewarne above n 10 at para 7.
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[28] Section 77(3) of the Employment Act provides, similarly, that the Labour Court
“has concurrent jurisdiction with the civil courts to hear and determine any matter
concerning a contract of employment, irrespective of whether any basic condition of
employment constitutes a term of that contract”. That disputes arising from contracts
of employment do not, without more, fall within the e}iclusive jurisdiction of the
Labour Court is further made clear by section 77(4) of the Employment Act, which
emphasises that the exclusive jurisdiction of the Labour Court refetred to in section

77(1)—

“does not prevent any person relying upon a provision of [the Employment Act] to
establish that a basic condition of employment constitutes a term of a contract of
employment in any proceedings in a civil court or an arbitration held in terms of an

agreement.”

[29] It is plain from these sections that the parameters of the scope of the exclusive
jurisdiction of the Labour Court is not cast in Manichean terms. Section 157(1) of the
LRA does not refer to specific sections of that Act as sources of the Labour Court’s
exclusive jurisdiction. It only provides that they are to be found elsewhere in the Act.
In some instances, their location is clear: for example, sections 68(1), 77(2), 145 and
191. In others, it is left 1o the courts to determine whether a matter is one that arises in
terms of the LRA and is, in terms of that Act, or another law, to be determined solely

by the Labour Court.

[30] The reason for this delineation is that the Labour Court and the
Labour Appeal Court were “designed as specialist courts that would be steeped in
workplace issues and be best able to deal with complaints relating to labour practices
and collective bargaining”.?* While accepting that section 157(1) does not confer

exclusive jurisdiction on the Labour Court in every employment-related matter, this

2 Motor Industry Staff Association v Macun N.O. [2015] ZASCA 190; 2016 (5) SA 76 (SCA) at para 20.
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Court, in Chirwa, made it clear that the Labour Court and other specialist tribunals

created under the LRA are uniquely qualified to handle labour-related disputes:

“The purpose of labour law as embodied in the LRA is to provide a comprehensive
system of dispute resolutions mechanisms, forums and remedies that are tailored to
deal with all aspects of employment. It was envisaged as a cne-stop shop for all labour-
related disputes. The LRA provides for matters such as discrimination in the workplace
as well as procedural fairness; with the view that even if a labour dispute implicates

other rights, a litigant will be able to approach the LRA structures to resolve the

disputes.”*?

{31] The concurrent jurisdiction afforded to the Labour Court and the High Court in
terms of section 77(3) of the Employment Act and section 157(2) of the LRA adds to,
rather than diminishes, their jurisdiction.2® In doing so, it affords litigants an additional

right to approach either court where a dispute falls within the ambit of those sections.

[32] In order to determine whether the High Court lacked jurisdiction to adjudicate
Ms Baloyi’s claim, it is necessary to determine whether the claim is of such a nature
that it is required, in terms of the LRA or the Employment Act, to be determined
exclusively by the Labour Court,

The nature of Ms Baloyi’s claim

[33] In Gcaba, this Court made clear that an assessment of jurisdiction must be based

on an applicant’s pleadings, as opposed to the substantive merits of the case. It held:

“In the event of the Court’s jurisdiction being challenged . . . the applicant’s pleadings
are the determining factor. They contain the legal basis of the claim under which the
applicant seeks to invoke the court’s competence. While the pleadings — including in
motion proceedings, not only the formal terminology of the notice of motion, but also

the contents of the supporting affidavits — must be inferpreted to establish what the

B Chirwa above n 1 at para 47.

% Geaba above n 1 at para 71; Motor Industry Staff’ Association above n 23 at para 20; Mbayeka v The MEC For
Welfare, Eastern Cape 2001 JDR 0017 (TkH) at para 19.
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legal basis of the applicant’s claim is, if is not for the court to say that the facts asserted
by the applicant would also sustain another claim, cognisable only in another court. If
however the pleadings, properly interpreted, establish that the applicant is asserting a

claim under the LRA, one that is to be determined exclusively by the Labour Court, the

High Court would lack jurisdiction.”’

[34] Ms Baloyi contends that the cause of action underlying the review relief flows
from both public law and contract. The contractual basis for the review relief is that her
contract was terminated out of time, well after her probation period had ended and in
conflict with its terms relating to termination. In particular, she points out that her
contract made it clear that, if the employer neither confirmed, nor terminated her
contract at the end of the stipulated probation period, the appointment would be deemed
to be confirmed. She also notes that certain policies of the Office of the Public
Protector, which were incorporated into her contract by reference, were not complied

with.

[35] The public law basis for the review relief has two parts. The first is that Mr
Mahlangu lacked the requisite statutory authority to terminate Ms Baloyi's employment.
The second is that the decision to terminate her employment was made mala fide, with
an ulterior motive and contrary to the stated employment policies of the Office of the
Public Protector. In short, Ms Baloyi alleges that her employment was terminated
because Ms Mkhwebane and Mr Mahlangu wanted to “get rid of* her after she raised

concerns about their “unlawful and deeply concerning” conduct.

[36] Finally, the constitutional aspect, which is the basis for the declaratory relief, is
Ms Mkhwebane’s alleged non-compliance with the obligations imposed on her office
by section 181(2) of the Constitution. She submits that the abovementioned instances
of unlawfulness and/or unconstitutionality clearly generate a cause of action wholly
independent of the LRA. The High Court judgment expressly acknowledges that

Ms Baloyi disavowed any reliance on her rights under the LRA.

¥ Geaba aboven 1 at para 75.
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The competence of the High Court to hear Ms Baloyi’s claim

[37] The High Court held that the matter is essentially a labour dispute arising from
an employment relationship that falls within the Labour Court’s exclusive jurisdiction.

For the reasons that follow, the High Court erred in reaching this conclusion.

[38] It is trite that the same set of facts may give rise to several different causes of
action. In some instances, the forum in which a particular cause of action may be
pursued is prescribed in terms of legislation. In the labour context, where more than
one potential cause of action arises as a result of a dismissal dispute, a litigant must
choose the cause of action she wishes to pursue and prepare her pleadings accordingly.
Had Ms Baloyi sought to pursue a claim of unfair dismissal, she would have been
required, in terms of section 157(1) of the LRA, to approach the Labour Court. This is
because unfair dismissal claims fall within the exclusive jurisdiction of the Labour

Court.

[39] Crucially, however, where a litigant is required to bring a certain cause of action
before a specifically competent forum, it does not follow that they are bound to pursue
a claim under that cause of action simply because it is possible to do so. Put differently,
the fact that a cause of action is limited to certain fora must not be interpreted as obliging
an applicant.only to pursue that particular cause of action. The respondents cite the
dictum of the Labour Appeal Court that “[i]f a cause of action meets the definitional
requirements of an unfair labour practice or an unfair dismissal, the dictates of
constitutional and judicial policy mandate that the dispute be processed by the system
established under the LRA for their resolution”.2® In this case, they submit that, because
Ms Baloyi has a claim meeting the definitional requirements of an unfair labour practice
or unfair dismissal claim, she is obliged to pursue that claim in the Labour Court. In

this regard, the respondents also place reliance on this Court’s statement in Steenkamp®

8 Hendricks v Overstrand Municipality [2014] ZALAC 49; (2015) 36 ILJ {LAC) at para 30
2 Steenkamp v Edcon Lid [2016] ZACC 1; 2016 (3) SA 251 (CC); 2016 (3 BCLR 311 (CC).
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that “[a] cause of action based on a breach of an LRA obligation obliges the litigant to
utilise the dispute resolution mechanism of the LRA to obtain a remedy provided for in
the LRA”.*

[40] The mere potential for an unfair dismissal claim does not obligate a litigant to
frame her claim as one of unfair dismissal and to approach the Labour Court,
notwithstanding the fact that other potential causes of action exist. In other words, the
termination of a contract of employment has the potential to found a claim for relief for
infringement of the LRA, and a claim for enforcement of a right that does not emanate
from the LRA (for example, a contractual right). The following dictum of the Supreme
Court of Appeal in Makhanya,> which squarely addressed a contractual cause of action

in the employment context, is apposite in this regard:

“The LRA creates certain rights for employees that include the right not to be unfairly
dismissed and [not to be] subjected to unfair labour practices. . .. Yet employees also
have other rights, in common with other people generally, arising from the general law.
One is the right that everyone has (a right emanating from the common law}) to insist

upon performance of a contract.

When a claimant says that the claim arises from the infringement of the common-law
right to enforce a contract, then that is the claim, as a fact, and the court must deal with
it accordingly. When a claimant says that the claim is to enforce a right that is created
by the LRA, then that is the claim that the court has before it, as a fact. When he or
she says that the claim is to enforce a right derived from the Constitution, then, as a

fact, that is the claim. That the claim might be a bad claim is beside the point.”*

[41] The approach endorsed in Makhanya aligns with a series of judgments from the

Supreme Court of Appeal that have confirmed that a contractual claim arising from

0 1d at para 137.
31 Makhanya above n 10. See also Geaba above n 1 at para 73.

32 Makhanya above n 10 at paras 11 and 71.
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breach of a contract of employment falls within the ordinary jurisdiction of the

High Court, notwithstanding the fact that the contract is one of employment.*

[42] Finally, it is important not to conflate the question of whether a court has
jurisdiction to hear a pleaded cause of action, with the prospects ol success of that cause
of action.?* When assessing whether its jurisdiction is engaged, a court might be of the
view that a litigant should have pursued a different cause of action, or that she would
have had a better chance of success had she done so. However, these views are

irrelevant to the court’s competence to hear the matter.

[43] In this matter, the High Court based its finding on a holistic assessment of
whether the dispute was located “within the compass of labour law” instead of
determining whether the specific causes of action relied on by Ms Baloyi fall within the
jurisdiction of the High Court or the Labour Court (or both). This approach is based on
a misinterpretation of this Court’s judgment in Chirwa, where it was expressly found
that the juﬁsdiction of the High Court is not ousted merely because a dispute falls within

the sphere of employment relations.*

[44] The exclusive jurisdiction of the Labour Court is engaged where legislation
mandates it, or where a litigant asserts a right under the LRA or relies on a cause of
action based on a breach of an obligation contained in that Act. As held in Geaba,
disputes that fall within the exclusive jurisdiction of the Labour Court are “labour and
employment-related disputes for which the LRA creates specific remedies”*® The
corollary of a litigant’s reliance on an LRA right is, of course, reliance on an LRA

remedy.

*3 Lewarne above n 10 at para 9; McKenzie above n 10 at para 7; Manana above n 10 at paras 11-3; Fedlife above
n 10 at paras 4-5 and 24.

34 Geaba aboven 1 at 75. See also Fraser v ABSA Bank Ltd (National Director of Public Prosecutions as Amicus
Curiae) [2006] ZACC 24; 2007 (3) SA 484 (CC); 2007 (3) BCLR 219 (CC) at para 40,

5 See Chirwa above n 1 at para 60.

3 Geaba above n 1 at para 73.
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[45] In sum, the mere fact that a dispute is located in the realm of labour and
employment does not exclude the jurisdiction of the High Court. As this Court held in
Geaba:

“[T]he LRA does not intend to destroy causes of action or remedies and section 157
should not be interpreted to do so. Where a remedy lies in the High Court,
section 157(2) cannot be read to mean that it no longer lies there and should not be read
to mean as much. ... If only the Labour Court could deal with disputes arising out of
all employment relations, remedies would be wiped out, because the Labour Court

(being a creature of statute with only selected remedies and powers) does not have the

power to deal with the common-law or other statutory remedies.””’

[46] Indeed, contractual rights exist independently of the LRA. As the Supreme
Court of Appeal has on numerous occasioné emphasised, section 23 of the Constitution
does not deprive employees of a common law right to enforce the terms of a fixed-term
contract of employment and the LRA, in turn, does not confine employees to the
remedies for “unfair dismissal” provided for in the Act.?® Chapter VIII of the LRA is
“not exhaustive of the rights and remedies that accrue to an employee upon termination

of a contract of employment”.*

[47] Matters “concerning a contract of employment, irrespective of whether any basic
condition of employment constitutes a term of that contract”, are expressly noted in
section 77(3) of the Employment Act as falling within the concurrent jurisdiction of the
High Court and the Labour Court. The question whether contractual claims arising
from employment contracts fall within the concurrent jurisdiction of the High Court and
the Labour Court has not explicitly arisen before this Court. However, as noted above,
the Supreme Court of Appeal has explained on numerous occasions, with reference to
the reasoning of this Court regarding jurisdiction over claims based on administrative

action in the labour sphere, that the High Court retains its jurisdiction in respect of

3T 14.
3% See cases mentioned above n 140.

¥ Fedlife above n 10 at para 22.
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claims arising from the enforcement of contractual rights in the employment context.*?
This finding is borne out by the plain language of section 77(3) of the Employment Act,
quoted above, and sections 157(1) and 157(2) of the LRA.

[48] A claim for contractual breach, absent reliance on any provision of the LRA, can
be identified on Ms Baloyi’s papers. The LRA does not extinguish contractual remedies
available to employees following a breach of their contract of employment, or unlawful
termination thereof. While she may also have a claim for unfair dismissal in terms of
the LRA, Ms Baloyi has elected not to pursue this claim. Nothing in the LRA, or the

Employment Act, required her to advance that claim in the Labour Court.

[49] The High Court did not consider the public law basis for the review relief: that
is, the claim that Mr Mahlangu lacked the requisite statutory authority to terminate
Ms Baloyi’s contract of employment and the claim that the termination decision was
made in bad faith for the ulterior purpose of furthering nefarious political objectives.*!
The High Court also did not consider Ms Baloyi’s request for declaratory relief based
on Ms Mkhwebane’s alleged flouting, in her capacity as the Public Protector, of her
constitutional duties. However, Ms Baloyi’s pleadings before this Court militate
against the conclusion that the High Court was not competent to adjudicate on those
aspects. As pleaded, neither of these claims fall within the exclusive jurisdiction of the

Labour Court, in terms of section 157(1) of the LRA.

[S0] The High Court erred in dismissing Ms Baloyi’s application on the basis that it
was “essentially a labour dispute” and that its jurisdiction was not engaged.

Accordingly, her appeal against the High Court’s finding on jurisdiction must be upheld

10 See. for example, Makhanya above n 10 at paras 12-13 and 18; Fedlife id; Manana above n 10 at para 23; and
McKenzie above n 10 at paras 7-9.

41 1t is pertinent to note that, while the High Court did not address this claim, it did note, at para 46 of its judgment,
that the allegation that Ms Baloyi’s employment contract was terminated for ulterior motives was distinct from
the other claims, which were “essentially labour disputes™.
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and the matter be remitted to the High Court, Gauteng Division, Pretoria for a hearing

de novo.*

Costs

[51] It is trite law that costs are awarded to the successful party, subject to certain
limited eﬁmep’cions.43 The purpose underlying this principle is to indemnify the
successful litigant against the expenditure incurred as a result of “having been unjustly
compelled 1o either initiate or to defend litigation as the case may be”.** Ms Baloyi has
been successful in relation to her jurisdictional challenge and her costs should therefore
be paid by the first respondent. Though Ms Baloyi has sought personal costs against
the second respondent, she has not advanced any reasons for why a personal costs order

would be appropriate in the circumstances.

[52] For these reasons, the following order is made:
1. Leave to appeal directly to this Court is granted only in relation to the
High Court’s holding on jurisdiction.
2. The appeal is upheld with costs, including the costs of two counsel.
3. The order of the High Court of South Africa, Gauteng Local Division,
Johannesburg is set aside.
4. The matter is remitted to the High Court to determine the merits and the

costs of the first hearing.

42 A hearing de novo refers to a hearing where the matter is re-heard as if for the first time. No regard will be had
to any of the prior findings made by the court in relation to the matter,

3 Ferreiva v Levin N.Q.; Viyenhoek v Powell N.O. [1995] ZACC 13; 1996 (1) SA 984 (CC); 1996 (4) BCLR
441 (CC}) at para 155.

* Lawyers for Human Rights v Minister in the Presidency [2016] ZACC 45; 2017 (1) SA 645 (CC); 2017 (4)
BCLR 445 {CC) at para 14, citing Texas Co. SA Ltd v Cape Town Municipality 1926 AD 467 at 488.
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ORDER

On appeal from the High Court of South Africa, Gauteng Division, Pretoria, the

following order is made:

1.

Leave 10 appeal against the declarator by the High Court of South Africa,
Gavteng DiViSiOﬂ, Pretoria.tha,t a South African Revenue Service official
is entitled to withhold taxpayer information in terms of section 11(3) of
the Public Protector Act 23 of 1994 read with sectmn 69(1) of the Tax
Administration Act 28 of 2011 is refused.

Leave to appeal against the High Court’s dismissal of the Public
Protector’s counter- -application is refused.

Leave to appeal against the High Court order ‘Lhat the Public Protector
must'pay de bonis propriis 15% of the taxed costs of the Commissioner
of the South African Revenue Service is granted. .
The appeal is upheld and the High Court order referred to in paragraph 3
is set aside.

Each party must pay her or his costs in this Court.

JUDGMENT

MADLANGA T (Mogoeng CJ, Jafta J, Khampepe J, Majiedt J, Mathopo AJ, Mhiantla J,
Theron I, Tshigi J and Victor AT concurring):
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Introdiction

[1] Does the power to subpoena under the Public Protector Act' trump the
proscription under the Tax Administration Act* of the disclosure of confidential
taxpayer information? That is the question. It arises in an application by the Public
Protector for leave to appeal directly to this Court against a judgment of the H1gh Court

of South Afrlca Gauteng D1V1S1on Pretorla

Bacl%gm und

[2] In'2017 a joum_ali'st published a book in which he alleged that former President
Jacob Gedleyihlekisa Zuma, the second respondent, was on the payroll of, and received
a salary from, an éntity Qélied Royal Sedurity CC, the fourth respondent, for at least four
months after becoming President in 2009. .The former President allegedly failed to pay
~ income tax on fhis sélary Mr Mmusi Mairhane the third respondent and then leader of
the oppos1t10r1 in ’Ehe Natmnal Assembly, laid a complamt with the Public Protector

requestmg her office to investigate the alleged payments In 2018, in the course of the
investigation, the Public Protector 1ssued a subpoena for the Commlssmner for the
South African Revenue Service (Commlssmner) the first respondent, to appear before
her and b11ng the former President’s taxpayer information. The Commissioner objected
to the disclosure of the taxpayer information on the basis that disclosure was prohibited
by the secrecy and cohﬁdentiality regime under the Tax Administration Act. The Public

Protector took the view that this regime was no bar to her subpoena powers.

-[3] During discussions ét a meéting, the Commissioner suggé,étéd that the
High Court be approached for a declarator ﬁ_m the divergent views. The Public Protector
advised thaf, due to ﬁna.ncial constraints, she cbuld not afford litigation. The _parties
agreed to jointly seek senior counsel’s opinion, which would be paid for by the South

African Revenue Service (SA_RS). The solo funding too was as a result of the Public

123 of 1994,
228 of 2011.
} Commissioner, South Afvican Revenue Service v Public Protector 2020 (4) SA 133 (GP).
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Protector’s lack of funds, Advocate Maenetje SC subsequently gave an opinion (first
opinion) to the effect that there is no conflict between the Public Protector’s subpoena
powers and the Tax Administration Act, and that the Public Protector’s subpoena

powers do not include the power to compel the disclosure of taxpayer information.

[4] | The Public Protector felt that this opinion did not engage sufficiently with the
Constitution and she was, therefore, not happy with it. She informéd the Commissioner
that she would seek a second opinion. She briefed Advocate Sikhakhane SC to provide
asecond opinion. She did not provide him with a copy of the first opinion. She explains
that she wanted to get an objective second opinibn uninfluenced by the earlier opinion.

When the second opinion came, it stated that the Public Protector’s subpoena powers

are constitutional powers that cannot be trammelled by the sectecy and confidentiality

regime of the Tax Admiﬁistraﬁon Act. Therefore, the Public Protector was entitled to
subpoéna-taxpayer informaﬁon. On the basis of this opinion, the Public Protector issued
a second subpoena, still requiring productior; of former President Zuma’s taxpayer
information. This she did without sharing with the Commissioner the fact that she now
had a second opinion whose conclusion differed from that of the first. She says her
failure to share the opinion Was purely due to inadvertence.

-

[5] The Commissioner approached the High Court for a declarator that SARS

officials are permitted under the proiriso of “just cause” in section 11(3)* of the

Public Protector Act read with section 69(1) of the Tax Administration Act to withhold

taxpayer information, and that the Public Protector’s subpoena powers do not extend to

taxpayer information. He further sought an order that the Public Protector pay 15% of |

the costs of the application de bonis pfopriis (in her personal capacity). The
Public Protector opposed the application. Stating her argument briefly,’ she contended
that her subpoena power is implied in the power to investigate contained in

section 182(1) of the Constitution. She also argued that the subpoena power under the

4 See [7] below,

3 I will substantiate on the argument later.
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Public Protector Act is an additional power envisaged in section 182(2) of the
Constitution. As such, it is a power that is “umbilically linked to the Constitution”.® As
a conditional counter-application, she asked the High Couri to order the Commissioner
in terms of section 69(2)(c) of the Tax Administratibn Act to disclose former

President Zuma’s taxpayet information.

[6] Letme interpose this to the narrative. The Public Protector’s subpoena powers

are contained in section 7(4)(a) of the Public Protector Act. The section provides:

“For the purposes of conducting an investigation the Public Protector may direct any
person to submit an affidavit or affirmed declaration or to appear before him or her to
give evidence or to prod'uc.e any document in his or her possession or ﬁnder his or her
control which has & bearing on the matter being investigated, and may examine such

person.”

[7] Section 11(3) of the Public Protector Act criminalises failure to comply with a

subpoena in these terms: -

“Any person who, without just cause, refuses or fails to comply with a direction or
request under section 7(4) or refuses to answer any question put to him or her under
that section or gives to sﬁch quéstion an answer which to his or her knowledge is. false,
or refuses to take the oath or to make an affirmation at the request of the

Public Protector in terms of section 7(6), shall be guilty of an offence.”
[8]  Section 69 of the Tax Administration Act provides:

“(1) A personwhoisa current or former SARS official must preserve the secrecy
of taxpayer information and may not disclose taxpayer information to a person
who is not a SARS official.

@) Subsection (1) does not prohibit the disclosure of taxpayer information by a

person who is a current or former SARS official—

§ On this the Public Protector uses Moseneke DCT’s words in Department of Land Affairs v Goedgelegen Tropical
Fruits (Pty) Lid [2007] ZACC 12; 2007 (6) SA 199 (CC); 2007 (10) BCLR. 1027 (CC) at para 53.

4
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(c) by order of a High Court;

(6) Subsection (1) does not prohibit the disclosure of information—
(a) to the taxpayer; or

(b) with the written consent of the taxpayer, to another person.”
Section 236 of the same Act criminalises a contravention of section 69(1).

[9] Reverting to the narrative, the High Court accepted that the prohibition of
disclosure of taxpayer information under section 69(1) constitutes just cause for
purposes of section 11(3) of the Public Protector Act. The High Courf appeared to
accept t_hat this interprétation commends its_élf as it is consonant with a taxpayer’s
constitutional right to privacy.” Also, heid the Court, confidentiality of taxpayer
info_rmation serves the important purpose of encouraging voluntary disclosure by
taxpayers.? It dismissed the conditional countef—application on' a variety of grounds,

one procedural and others substantive. I need say nothing more about those grounds.

[10] Using a number of epithets that — in paraphrasing — I would say adjudged the
conduct of the Public Protector as having been most reprehensible, the High Court
ordered her to pay 15% of the CommisSioner’s costs de bonis propri‘is. She was to pay

the remaining 85% in her official cap.acity.

[11] The Public Protector is now before us seeking leave to appeal directly to this
Court against the High Court judgment on the questions of her subpoena power and
costs, and the dismissal of her conditional counter-application. Only the Commissioner

opposes the application.

" High Court judgment above n 3 at para 29. Section 14 of the Constitution provides that “[e]veryone has the right
to privacy”.

¥ High Court judgment at para 3.4.3.
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Jurisdiction and leave to appeal

Conditional counter-application

9359

[12] Both on the procedﬁral and substantive grounds of dismissal of the

counter-application, the Public Protector says nothing more than that the High Court
erred in its application of _Wéll-e_stablished legal prinbiples. It is trite that an application
that simply demands the reconsideration of the application of an uncontroversial Iegai

* questton does nbt engage this Court’s jurisdiction.’” The appliéation raises neither a

constitutional issue nor an arguable point of law of general publib importance which

ought to be considered by this Court.!*

[13] Thus leave to appeal the decision of the High Court regarding the

counter-application is refused for lack of jurisdiction. _

Power to subpoena taxpayer information

[14] . As indicated, the Public-Protector’s contention that her subpoena power trumps
the prohibition of disclosure provided for in section 69(1) of the
Tax Administration Act is based on section 182(1) and (2) of the Constitution. The
argument entails the in’l:érpr,etation of section 182 of the Constituiion. That
interpretative exercise also involves the power of subpoena under the Public Protector
Act and its relationship with section 182 of the Constitution. And the Public Protector
Act is itself legislation envisaged in section 182 of the Constitution. Axiomatically, all

of this does engage our constitutional jurisdiction.

® Loureiro v Imvula Quality Protection (Pty) Ltd [2014] ZACC 4; 2014 (3) SA 394 (CC); 2014 (5) BCLR 511
{CC) at para 33.

1% Seciion 167(3) of the Constitution provides:
“The Constitutional Court—

(b) may decide— )
(i) constitutional matters; and

{ii) any other matter, if the Constitutional Court grants leave to appeal on the
grounds that the matter raises an arguable point of law of general public
importance which ought to be considered by that Court. . .»

6




MADLANGA J

[15]  Also, the interpretation advocated by the Public Protector implicates the right to

privacy of taxpayers. Thus this too raises a constitutional issue.

[16] As has been said a few times befbre that a matter raises constitutional issues is
not enough; leave to appeal is granted only if it is in the interests of justice to do 0.1
"And in an apphcauon for leave to appeal d1rect1y to this Court, the interests of justice
enquny requu es proof of exceptional circumstances. As Mogoeng CJ held in United
Democratic Movemenr a “direct appeal is certamly not available for the asking. Proof
of exceptlonal circumstances . . . must demonstrably be established.”*? Although the
nature of exceptional circumstances will depend on the facts of each case, they often
include ufgency, prospects of succéss on aﬁpeal, the public inferest and the saving in
time aﬁd costs.!* The reasons advanced by an applicant must be persuasive enough to

compel this Court to deviate from the normal procedure and appellate hierarchy.'

[17] © The Public Protector’s argument for a direct appeal rests, firstly, on urgency.
The alleged urgency is grounde_d in the need to finalise the investigation with
expedition. . The Public Protector contends that an appeal to the Full Court of the
High Court or Supreme Court of Appeal before approaching this Court will take years.
She contends thus without reference tb the possibility of seeking leave to appeal to the

Full Court or Supreme Court of Appeal by way of urgency.

" In § v Boesak [2000] ZACC 25; 2001 (1) SA 912 (CC); 2001 (1) BCLR 36 (CC) at para 12 Langa DP held:

“A finding that a matter is a constitutional issue is not decisive. Leave may berefused if it is not
in the interests of justice that the Court should hear the appeal. The decision to grant or refuse
leave is a matter for the discretion of the Court and in deciding whether or not to grant leave, the
interests of justice remain fundamental. In considering the interests of justics, prospects ‘of
success, although not the only factor, are obviously an important aspect of the enquiry,”

See also Economijc Freedom Fighters v Gordhan; Public Protector v Gordhan [2020] ZACC 10; 2020 (6) SA
325 (CC), 2020 (8) BCLR 916 (CC) (EFF v Gordhan) at paras 45-6.

12 United Democratic Movement v Speaker of the National Assembly [2017] ZACC 21; 2017 (5) SA 300 (CC);
2017 (8) BCLR 1061 (CC) at para 23.

¥ EFF v Gordhan above n 11 at para 46 and Member of the Executive Council for Development Planning and
Local Government, Gauteng v Democratic Party [1998] ZACC 9; 1998 (4) SA 1157 (CC); 1998 (7) BCLR 855
(CC) (MEC for Development Planning and Local Government, Gauteng) at para 32.

' EFF v Gordhan at para 74.
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[18] If acting expeditiously was any consideration, the Public Protector would not
~have gone on a power-testing expedition which could potentially — and actually turned

out to be - protracted. She could have done the simple thing of obtaining the taxpayer’s

written consent in terms of section 69(6)(b) of the Tax Administration Act. In its

judgment, the High Court deals with the admissibility of an affidavit that former
President Zuma sought to file.late and out of turn in that Court. - That Court refused to
accept the affidavit. Of importance for our purposes is that — even though we did not

have sight of that affidavit - the parties gave us to understand that it appeared from it

that the former President was not averse to the disclosure of his information. It is for-

this reason that I say the simple thing.to do was for the Public Protector to approach
former President Zuma for the Wr_ittén consent. In the unlikely event of consent being
withheld, an alternative was to seek a High Court order in terms of section 69(2)(c).
Like the option of seeking the taxpayer’s written consent, this too would have been
more direct. Ifthe Publié Protector’s reasons for needing the information were cogent
enough, this alternative would have been better suited to delivering the desired results.
And it cannot possibly lie in the Public Protect'or’_é mouth that she did not believe in the
cogency of the reasons for which she needed the taxpayer information.”> An approach
to the High Court is a legal vehicle that exists, whereas testing whether courts will agree
that the mooted power does exist is unknown, uncertain terrain. So, the urgency
argument is contrived and — as it is the most important point for the direct appeal — that

detracts significantly from the Public Protector’s entitlement to a direct appeal.

[19} The Public Protector further contends that she has strong prospects of success,
Does she? First, she argues that her power to subpoena under section 7(4) of the

Public Protector Act provides a mechanism to give effect to her power to investigate

15 Whether the reasons were, in fact, cogent is something ¢lse altogether.
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under section 182(1) of the Constitution.! Relying on EFF v Speaker,” she contends
that this power flows dircetly from the Constitution. The power, she contends, is thus
not a statutory power, but is part and parcel of the constitutional power to investigate.
Putting it differently, she submits that the section 7(4) power is implied in
section 182(1). This constitutional power, therefore, cannot be limited by the statutory
proscription of disclosure contained ‘in the Taxl Administration Act.. The argument
concludes that the constitutional power must take precedence over the statutory

proscription contained in section 69(1) of the Tax Administration Act.

[20] - | Second, the Public Protector relies on section 182(2) of the Constitution, which
provides that “[t]he Public Protector has the additional powers and functions prescribed
by national legislation”.  According to. ‘her, the subpoena power under the
Public Protector-Act is an additional power envisaged in this section. As such, itisa

power that is inextricably linked to the Constitution.

[21] Third, section 181(3) of the Constitution compels all organs of state to assist and
protect Chapter 9 institutions, of which the Public Protector is one, “to ensure [their]
independence, impartiality, dignity and effectiveness”. Interpreting section 69(1) of the
Tax Administration: Act in the manner contended for by the Commissioner is
inconsonant with this obligation. The argument continues that there is, therefore, no

legal basis to exclude SARS from the expansive reach of section 181(3).

[22] The upshot of these three arguments is that the constitutional provisions relied

upen entitle the Public Protector as-of right to taxpayer information upon the issue of a

16 Section 182(1) of the Constitution provides, in part:
“The Public Protector has the power, as regulated by national legislation—

(@ to investigate any conduct in state affairs, or in the public administration in any sphere of
government, that is afleged or suspected to be improper or to result in any impropriety or
prejudice . . .7

" Economic Freedom Fighters v Speaker of the National Assembly [2016] ZACC 11; 2016 (3) SA 580 (CC);
2016 (5) BCLR 618 (CC) (EFF v Speakes).
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subpoena. The effect is that section 69(1) of the Tax Administration Act is as good as

non-existent.

[23]  Fourthand lastly, relying on a Hyundai-type interpretation,'® the Public Protector
submits that section 69(1) does not constitute an absolute prohibition of the disclosure
of taxpayer information. If it did, it would be unconstitutional. The prohibition is not
absolute because it admits of many exceptions.) The Public Protector suggests that it
cannot be that — whilst the importance of her office is constitutionally elevated in
comparison to other Chapter 9. institutions — the Auditor-General, a Chapter 9
institution, enjoys an exemption that is not enjoyed by the Public Protector. She argues
that the prohibition on disclosure should thus be interpreted not to apply to the Public
Protector. This interpretation, concludes the contention, would render section 69(1)
constitutionally compliant, as it would not conflict with the Public Protector’s
constitutional powers under section 182(1) and (2). I think it apposite to deal with this
argument before dealing with the first three.

[24] Let me first make it clear that I will not grapple with the submission that there is
some constitutional hierarchy within Chapter 9 institutions. That is not necessary for

present purposes. Section 69(1) of the Tax Administration Act provides that SARS

8 In Investigating Divectorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd In re: Hyundai
Motor Distributors (P Ltd v Smit N.O. [2000] ZACC 12; 2001 (1) SA 545 (CC) 2000 (10} BCLR 1079 (CC)
(Hyunded) at para 22 Langa DP held:-

“The Constitution requires that judicial officers read legislation, where possible, in ways which
give effect to its fundamental values. Consistently with this, when the constitutionality of
legislation is in issue, they are under a duty to examine the objects and purport of an Act and to
read the pr ovisions of the leglslatlon so far as is possible, in confort m1ty with the Constltutlon »

12 See, for example, the following exceptions provided for in the Tax Administration Act:
(a) Section 69(2)(c) allows disclosure pu;suant to a High Court order.

{b) Section 70(2) provides that “[a] senior SARS official may disclose to the Statistician-General the
taxpayer information as may be required for the purpose of camrying out the Statistician-General’s
duties”,

{c) Interms of éection 70(3) “[a] senior SARS official may disclose to the Governor of the South Afiican
Reserve Bank . . . the information as may be required to exercise a power or perforim a function or duty
under the South African Reserve Bank Act, 1989”.

{d) Section 70{6) provides that “SARS must allow the Auditor-General {0 have access to information in the
possession of SARS that relates to the performance of the Auditor-General’s duties under section 4 of
the Public Audit Act, 2004”.
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officials “must preserve the secrecy of taxpayer information and may not disclose
taxpayer information to a person who is not a SARS official”. Thereafter, the Act
creates narrow exceptions to this prohibition. The disclosure of faxpayer information

in compliance- with a subpoena issued by the Public Protector is not one of the

exceptions. SARS officials are thus enjoined to withhold taxpayer information evenin -

the face of such subpoena.. Any other interpretation is at odds with the clear wording
of section 69(1). Hyundai is about an interpretation that not only conforms with the
Constitution, but is also viable. The interpretation advocated by the Public Protector is
not viablé. If that bé so, we are left with the question whether the Public Protector is
entitled as of right to taxpayer information based on her remaining interpretation of the
Constitution. That question arises from the first three arguments, which I next deal

with.

[25] The effect of the Public Protector’s argument is that — in the face of the
constitutional power she is asserting — section 69(1) is 6011stitutionally invalid. T use
“effect” because she does not argue that the section is invalid. According to her, she is
entitled as of right to taxpayer information upon the issue of a subpoena. Her case is
fundamentally flawed. Section 69(1) can only not have its force — which is to deny the
Public Profector access to taxpayer information — if it is invalid. But — according to
MEC of the Executive Council for Development Planning and Local Government,
Gauteng — she is not entitled to any relief that effectively flows from the

unconstitutionality of an Act which has not been declared by a Court.? Yacoob J held:

“[T]h_e Council and the aijpellant did not apply for an order declaring section 16{5) invalid.
‘Instead, they relied on the invalidity of the section as the foundation for the relief claimed. Tt
was submitted on behalf of the appellant in support of the procedure followed that an applicant

who was not really interésted in thie declaration of invalidity of a provision of an Act of

Parliament, but who sought relief consequent upon that invalidity, ought not to be put to the

inconvenience, delay and expense necessarily occasioned by the additional requirement of

confirmation , . .

® MEC for Development Pldnnfng and Local Government, Gauteng aboven 13 atparas 61-2.
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It is sufficient to point out here that considerable difficulties stand in the way of the adoption
of a procedure which allows a party to obtain relief which is in effect consequent upon the

invalidity of a provisién of an Act of Parliament without any formal declaration of the invalidity

of that provision,”?!

[26] Even though the Public Profectoi‘ does not expressly argue that section 69 (1) is
consﬁtutionally invalid, the effect is the samé. TI_i_us the anthority I have just referred
to st_an:ds in her.way. She cannot wish séction.éé(l) away. She should have brought a
direct frontal challenge to the CQnstitﬁtié)liality of the scction for including h_ér .of;fic.e
within its sweep, or to the Tax Administration Act for failing to include the ofﬁde in the
exceptions it creates. The Public Protector’s relianbé on EFF v Speaker is nﬁspléced.
That case never sﬁgges_ted that there should not be a constitutional challenge where one
is necessary. The course of .proceeding from unconstitutionality that has not been

declared proposed by the Public Protector “appears to be incompatible with . . .

[s]ection 172(1) [of the Constitution which] obliges a court to declare a statutory :

provision which is inconsistent with the Constitution invalid to the extent of the
inconsistency”.”* This course could also give rise to uncertainty about the status of
section 69(1).2

[27] Asaresult, absent a direct frontal challenge to the validity of section 69(1), there

are no reasonable prospects of success.

- [28] In the circumstances, other reasons for éeekjng leave to appeal directly to this
Court, like a saving in costs and time, the absence of disputes of fact, the inevitability
of the matter feaching this Court and the fact that this Couit is well-placed to consider
the application, pale into insignificance. Leave to appeal directly to this Court falls to
be refused.

Tdat paras_GO-l;
2 Id at para 62.
T4 at paras 63,

12
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Costs

[29] The ofﬁcré‘ of the Public Protector is a constitutional creation. It and other
Chapter 9 institutions exist for the pui‘pose of “supporting constitutional democracy” >
Its independence and proper, unhindered functioning are at the core of our constitutional
democracy.”” Unwarranted costs orders against the Public Protector in her .personal
capacity in work-related litigation may have a chiliing and deleterious effect on the
exercise of her powers. Because of this likely impact on the exercise of constitutional
powers, Uhvs}al~ral1ted — not just any — costs ordefé engage this Court’s constitutional
jurisdiction. Also, costs orders against organs of state serve the constitutional function

of holding organs of state to account.?

[30] For the reasons that follow, there are reasonable prospects of success on the issue
of costs. As.was done recently by this Court in EFF v Gordhan,*" it is in the interests

of justice to grant leave to appeal on this limited issue.

[31] As is well-known, a court of appeal interferes with the exercise of a true
discretion?® ~ including in costs orders — only in circumseribed circumstances.2’

Moseneke DCJ explained thus in Florence:

“Where a court is granted wide decision making powers with a number of options or |

variables, an appellate court may not interfere unless it is clear that the. choice the court

# Heading of Chapter 9 of the Constitution.
® See EFF v Gordhan above n 11 at para 99.

28 Public Protecior v South African Reserve Bank [2019] ZACC 29; 2019 (6) SA 253 (CC); 2019 (9) BCLR 1113
{CC) (SARB) at para 157, ' '

7 See EFF v Gordhan above n 11, where this Court dismissed the application for direct leave to appeal the merits,
but granted leave to appeal the costs order on the basis of prospects of success on that limited issue,

% On what this is see Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Afvica Ltd
[2015] ZACC 22; 2015 (5) SA 245 (CC); 2015 (10) BCLR 1199 (CC) at para §5 where Khampepe T held:

“A discretion in the true sense is found where. the lower court has a wide range of equally
perthissible options available to it. This type of discretion has been found by this Court in many
instances, including matters of costs damages and in the award of aremedy in terms of section 35
of the Restitution of Land Rights Act. It is “true” in that the lower cowt has an election of which
option it will apply and any option can never be said to be wrong as each is entirely permissible.”

% SARB above 1 26 at para 144.
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has preferred is at odds with the law. If the impugned decision lies within a range of
permissible decisions, an appeal court may not. interfere only because it favours a
different option within the range. This principle of appellate resivaint preserves judicial

comify. Iit fosters certainty in the application of the law and favours finality in judicial

decision making.”*

[32] More specifically on costs, in SARB Khampepe‘ T and Theron T said that “[i]t is
not sufficient, on appeal against a costs order, simply to show that the lower court’s
order was wrong”.”! | ' -

[33] Personal ¢osts_ orders 'agairié’t public officials, even ifon the party and party scale,
are by nature puﬂitiveé p‘uniﬁve because or'di'nérily f)ublic officials get mulcted in costs
in their official capacity. So, the very idea of costs attaching to them personally is out
of the ordinary and punitive' in that sense,* Such punitive costs orders are justified if
the conduct of public officials “showed a gross disregard for their professional
responsibilities, and where they acted inappropriately and in an egregious manner” >3
As to the first, i.e. conduct showing a gross disregard of professional responsibilities, it
is to the prescripts — be they imposed by the Constitution, statutes, ethical rules or code
of E;;onduct — governing .the conduct of the office, the exercise of powers and
performance of functions of the office that we must look. What constitutes
inappropriate or egregious conduct depends on the circumstances of each case and is
something to be determined by the court on an objective basis.* Thus there is no closed

list. I will not derogate from this expansiveness by giving examples. Itis for each court

in the exercise of its discretion to decide what meets this standard.

% Florence v Government of the Republic of South Africa [2014] ZACC 22; 2014 (6) SA 456 (CC); 2014 (10}
BCLR 1137 (CC) at para 113. See also Giddey N.O. v J C Barnard and Partners [2006] ZACC 13; 2007 (5)
SA 525 (CC); 2007 (2) BCLR 125 (CC) at para 22.

31 S4RE above n 26 at para 144,
32 1d at paras 37 and 220.

33 1d at para 146.

¥Td
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[34] T must now decide whether the High Court exercised its discretion judicially in
ordering the Public Protector to pay 15% of the Cohnniésioner’s costs de bonis propriis.
What led to this order were the following: _in. issuing the subpoené the Public Protector
acted in Fraudem legis (literally, in fraud of the law);3’ in first saying she had no funds
for the first opinion but later seeking and paying for a second opinion, the Public
Protector’s conduct was mala fide; other facts that evinced mala fides were the Public
Protector’s failure to invite the Commissioner to participate in briefing
Advocate Sikhakhane SC and not sharing the opinion obtained from him with the
Commissioner; the Public Protector was adjudged to have acted unreasonably,
arbitrarily and in bad faith b'ecause she had a “proclivity” to operate Outsidé of the law,
and a “deep rooted recalcitrance to accept advice from senior and junior counsel”; and
it was expec‘ﬁed of the Public Prdtcctof_to act with a “high degree of perfection”. I deal

with these in turn,

 Subpoena issued in fraudem legis

[35] The Public Protector’s view that she was entitled to issﬁe the subpoena regardless
“of the prohibition in section 69(1) is misguided. But it appears to have been a genuinely
held view. Based on that genuinely held view, there is no cogent basis for suggesting
that the subpoena was issued for any purpose other than the investigation the
Public Protector was conducting. The High Court’s conclusion that it was issued
in fraudem legis is without factual foundation and constitutes a misdirection on the

facts.

Mala fides re lack of funds

[36] The Public Protector explains that the first opinion was sought and obtained in
one financial year and the second opinion was sought é,nd obtained in the ensuing
financial year. She did not have funds in the first financial year and she had them in the
following financial year. That sounds like a perfectly sensible explanation. The

High Court’s conclusion of bad faith is thus aleap in logic and yet another misdirection.

% The concept refers to something done to circumvent or evade the law.

15

9368




MADLANGA J

Mala fides re not inviting Commissioner to participate in second opinion and

not shaving that opinion with him

[37] An incontrovertible (or even common cause) fact is that the Public Protector did
advise the Commissionef beforchand that she would seek a second opinion; she was not
cagey about it. - She was not required to involve the Commissioner in seeking that
second opinion. And she was entitled to obtain it if she was ncl)t satisfied with the first
opinion. In those circumstances, failure to share the second opinion hardly justifies a
conclusion of mala fides. ‘Had she been acting mala fide in this regard, she would not
- even have sharc'd'withithe Commissioner the fact that she was going to seek a second
‘opinion. Also, as the Commissioner was aware that the Public Protector was to seek a
second opinion, he could have asked for it. Or, at the very least, he could have asked if
- the Pubhc Protector’ eventually got the second opinion she was to seek. Nothing
suggests that she might have withheld it; not when she had volunteered mformation that

she was to seek it.

Proclivity-to operate outside of the law, and a deep rooted recalcitrance to

accept advice from counsel

[38] According to the High Court, a “proclivity” to operate outside of the law, and a
- “deep rooted récalcitrance to accept advice from senior and junior counsel” were proof
- of unreasonable, arbitrary and mala fide conduct*® A dictionary meaning of
“proclivity” is: “a tendency. to.do something regularly; an inclination” ;37 “an inclination
or predisposition toward something”.*® What we have on the facts of this case is only
the one instance of not being happy with the first opinion and, as a result, seeking a
second opinion. How that becomes a procllivity escapes me. As they say, one swallow

does not a summer make. Also mind-boggling is the holding that the Public Protector

acted outside the law in seeking a second opinion, when she was perfectly entitled to

36 High Court judgment above n 3 at para 24,
57 Compact Oxford Dictionary.

38 \erriam-Webster, available at https://www merriam-webster.com/dictionary/proclivity.
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seek 1t. In fact, in addition to being entitled to seek the second opinion, the Public
Protector acted on the basis of it. Strangely, the High Court regards the opinion of the
one senior counsel as gospel and that of the other not. The reality is that the Publi.c
Protector had two conflicting opinions and she preferred one: the correct legal position
could have been what was stated in the one or the other, or in neither. The conclusion
that — by picking the one opinion — she acted unreasonably, arbifrarily and in bad faith
thus beggars belief and is gratuitous. In fact, it was wrong of the High Court to assume
that the Public Protector was obliged to take the advice of senior counsel and to

conclude that failure to take it is per se reckless or mala fide.

Expectdtz’on that the Public Protector must act with a “high degree of

perfection”

[39] As stalted before, the High Court held that it was expected of thé Public Protector
to “always act with a high degree of perfection”* It is one thing to expect the highest
possible standard of performance from a .public official within whatever set parameters
at the workplace. But it is quite .anothe_r to hold that the slightest deviation from that
standard must result in a personal costs order in the event that the deviation leads to
litigation. If the latter were true, all litigation in which public officials came second
best would result in personal costs orders against them. And that would be because the
slight deviation does not meet the standard of “perfection”. This has never been our
law. It is not any deviation from the set norm that results in personal costs orders. To
attract such order, the deviation must be reprehensible or egregious®® or it must
constitute a gross disregard of professional responsibilities.*! That is a far cry from
ordering costs de bonis propriis as a result of a dip even by a slight margin from

perfection.

% High Court judgment above n 3 at par_é 50.
# SARB above n 26 at para 146.
M 1d,
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[40] If the conduct of a public official has fallen short of the required standard and
given rise to litigation, it may attract a costs order against her or him in her or his official
capacity. Itis only where thete is reprehensibility in whatever form** that the punitive®
step of ordering costs de bonis propriis may then be taken. So, the High Court’s

standard of “a high degree of perfection” was yet again a misdirection.

Concluding remarks

[41]  There was simply no basis for the High Court’s award of costs de bonis propriis,
'The award must be set aside. And this conclusion cannot be affected by an issue I.deal

with when I deal with costs in this Court 44

[42] Wh_en a de bonis propriis costs award against the Public Protector is warranted,
it is certainly within a court’s remit to order it. After all, as Froneman J said in
Black Sash II, personal costs orders against public officials serve to vindicate the
Constitution.*3 However, courts should | grant persomal costs orders agéinst the
Public Protector only when that is warranted. There appears to be a developing trend
of seeking personal costs orders in most if not all matters involving the
Public Protector.*® Of these a total of four, including this one, have reached us.*’” And

in three, the High Court granted personal costs orders -against the Public Protector.*®

2 See Black Sash Trust v Minister af Social Development [2017] ZACC 20,2017 (9) BCLR 1089 (CC) (Black
Sash II) at paras 8-9; SARB above n 26 at pata 207; EFF'v Gordhan aboven 11 at para 91

# T explained carlier that in this sense pumtlve does not denote the attorney and client scale. 1 say punmvé
becavse the public official is being mulcted in costs de bonis propriis when ordinarily she or he would bear them
in her or his official capacity. See S4RB above n 26 at paras 37 and 220.

4+ 'That is an issue conce1mng a charge by the Commissioner that the Public Protector litigated in bad faith before
this Court.

% Black Sash Il above n 42 at para 8.

4 See, for example, Gordhan v Public Protector [2020] JOL 49105 (GP); Institute for Accountability in Southern
Afvica v Public Protector 2020 (5) SA 179 (GPY;, Democratic Alliance v Public Protector; Council for the
Advancement of the South Afvican Constitution v Public Protector 2019 (T) BCLR (GP); and Absa Bank Limited
v Public Protector [2018] 2 All SA 1 {GF). '

7 The other three were Balayi v Public Protector [2020] ZACC 27; 2020 IDR 2618 (CC);, EFF v Gordhan sbove
n 11 and SARB above n 26.

8 Tn Bedoyi, which is one of the four cases in which personal costs orders were sought against the Public Protector
and which have reached this Court, the High Court did not grant a personal costs order. The applicant petsisted
in secking a personal costs order in this Court. This Court, too, did not grant that order.
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What made one of those cases stand out was that a personal costs order was granted
based on the “usual rule” that costs follow the result, with no consideration whatsoever
of special circumstances that justified the order.*’ This is a far cry from the stringent
test for the award of personal costs orders. And in the instant matter the High Court — in
its conclusions — has carefully selected and used epithets and particular nouns that are
suited to awards of personal costs orders, but there is not a scintilla of evidence to
support those epithets and particular nouns and, therefore, the conclusions. Thus the

conclusions simply cannot stand up to scrutiny.

[43] Out of the four applications that have landed here, it is only in one that this Court
has sanctioned a personal costs order.* Of course, that does not mean litigants who — on
cogent grounds — believe they are entitled to the award of personal costs against the

Public Protector must not push for such awards and that — where such costs are

warranted — courts should not grant them. But it does mean that courts must be wary

not to fall into the trap of thinking that the Public Protector is fair game for automatic
personal costs awards. Whether inadvertently or otherwise, the High Court judgments
in the EFF v Gordhan matter and in the instant matter are instances where the

High Court fell into that trap.

[44] Personal costs orders may have a chilling effect on the exercise of thé
Public Protector’s powers, including litigating where necessary. Hers, an office
spécially created toéether with others under Chapter 9 of the Constitution, is an
important cog in our constitutionalism aé it and the others were created to “strengthen
constitutional democracy”.! Axiomatically, the Public Protector’s office is more
important than any incumbent. The impaét of certain types of conduct that shake its
operations at the foundations may outlive the terms of office of anumber of incumbents.
Needless to say, as the Judiciary, we must not be.guilty of contributing to the weakening

of that office. You weaken it, you weaken our constitutional democracy. Its potency,

¥ BEFEF v Gordhan above n 11 at para 93,
% SARB above n 26,
1 Section 181(1) of the Constitution.
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its attractiveness to those it must serve, its effectiveness to deliver on the constitutional

mandate, must be preserved for posterity.

[45] 1 voice these words of caution because of the disturbing frequency and regularity
of applications for, and awards of, personal costs orders against the Public Protector.
-What is particularly disturbing is that it is clear that the applications and awards are not
always justified. Tha;; much is apparent from the fact that two out of the three personal
costs awards that have come béfbre us, including this one, have been set aside.
Crucially, these‘tw'r‘o typify the worst examples of personal costs awards. And in the
fourth matter where there was no personal costs order by the High Court but there was

an insistence that this Court should make such an award, we declined that invitation.>

[46] Surely, this .doc_s .demonstrate that the words of caution have not been

. necessitated_ by maudlin sympathy for the Public Protector. Not at all. Tam not even

saying personal costs orders against the Public Protector must be made sparingly. That

is not the law. I am saying courts must apply the existing law properly and not make

personal costs awards where there are no bases to do so. But where the awards are

warranted, courts must not hesitate to make them. And the frequency of such awards

should not be a curb. In each case the question is: is the award warranted?

Costs in this Court

[471 The Commissioner submitted that even before this Court tﬁe Public Protector
litigated in bad faith and théf this has a beéring on the question of costs. In
substahtiation, he pointed out that in her founding affidavit in this Court the
Public Protector alleged that she héd not received notice that a personal costs order
would be sought égainst her. According to the Commissioner this was an untruth.
Indeed, the true position is that both in the notice of motion and founding affidavit filed
at thé' High Court the Commissioner did indicate that he was seeking a personal costs

order against the Public Protector. What was not done was to have her mentioned by

%2 Baloyi aboven 47,
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her name, Ms Busisiwe Mkhwebane, as a party. But saying that she had not received
notice that a personal costs order would be sought against her was simply not: trﬁe. The
truth is that in her answering affidavit in the High Court she stated under oath that she
had read the founding affidavit in which the Commissioner sought a personal costs order
“against her. On the face of it, therefore, her assertion before us that there was no notice
in this regard is astounding and warrants censure eind perhaps more. - But Wé must look

at the full picture.

[48] 1In her High Court answering affidavit the Public Pro‘_néotor protested her liability

for a personal costs order by saying:

“T deny that ooy éonduct does not accord with the standard as set out by the
Constitutional Court and costs de bonis propriis arer not justified under the
circumstances.  The prayer for costs s illogic'ai ‘and contradictory fo the
[Commissioner’s}-own position that it is in the public interest to obtain certainty in

respect of the issues raised in the application.”

[49] The claim that she did not get notice that a personal costs order would be sought
against her surfaced for the first time, not in her affidavit filed in this Court, but in a
memorandum prepared By'her senior and junior counsel. This memorandum was in
responsé to a request by the High Court to both sets of counsel for substantiation oh
their respective positions on the question whether the Public Protector must pay costs

dé bonis propriis. Here is what counsel said in the memorandum:

“[Als it was pointed out by counsel at the end of his oral submissions, it is trite that this
Court is not permitted to order a personal costs order, such as the oné issued in the
Reserve Bank case, whén the applicant negleéted to cite her in her personal capacity.
She has not been brought before the Cotnt in her personal capacity, as it is done when
personal costs are 1o be brought. [C]ourts do not issue personal costs orders [against]
non-parties, more so when they are public officials -acting in good faith and in the

execution of their duties, such as the Commissioner of SARS or the Public Protector.”
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Crucially, this quotation appears under the heading “Non-citation of Ms Busisiwe
Mkhwebane”.

[50] This sets the scene for how the Public Protector.came to make the contentious
assertion in the founding affidavit filed in this Court that she was not given notice that
apersonal costs order would be sought against her. In oralargument as well, her counsel
owned up to the fact that if was his idea that the Public Protector must adopt this stance,
an idea he wisely abandoned and did not- pursue in oral argument as it was. legally
indefensible.”? So, outlandish though the Public Prbtector’s assertion appears to be, it
would be ignoring all this reality if we were to take it at face value. What is crucial here
is that the assertion was counsel’s, not the Public Protector’s, idea. We inay criticise
the Public Protector for failing to realise that the legal point she was obviously advised

to advance was a non-starter. But can we really go far with that criticism? I think not.

She got that advice from senior counsel. Of importance, we do not know whether the

Public Protector has any experience in civil legal practice. And the Commissioner did

not suggest that she does. That for me is the end of the matter,

[51] The Public Protector has failed in the application in which she was claiming that
her powers trump the prohibition of disclosure contained in section 69(1) of the
Tax Administration Act and in her conditional counter-application. But she has

succeeded in the appeal to set aside the personal costs order. If there was clarity that — in

pursuing this appeal — she engaged legal representation in her personal capacity and,

- therefore, has been or will be personally set back for legal costs in respect of the appeal,
she would be entitled to an award of costs in her personal capacity. There is no such

clarity. Of importance, she did not seek to infervene in her personal capacity in the

33 1t is true that this idea is legally indefensible. For a personal costs order te be made against a non-party, she or
he must have been given notice of the possibility of the order being made. Flere is how this Court articulated this
in Black Sash II above n 42 at para 4:

“Ifthe possibility of a personal costs order against a state official exists, it stands to good reason
that she must be made aware of the risk and should be given an opportunity to advance reasons
why the order should not be granted. Joinder as a formal party to the proceedings and
knowledge of the basis from which the risk of the personal costs order may arise is one
way — and the safest — to achieve this.” '

The Commissioner had given the requisite notice to the Public Protector.
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proceedings before this Court. So, for all we know, the Public Protector in her official

capacify has been financing the litigation. Tn the circumstances, we do not have enough

material for us to make a costs order favourable to the Public Protector in her personal

capacity. It seems to me a just costs order is that each party must pay her or his costs.

Order

- [52] The following order is made:

1.

Leave to appeal against the declarator by the High Court of South Africa, -

Gauteng Division, Pretoria that a South African Revenue Service official
is entitled to withhold faxpayer information in terms of section 11(3) of
the Public Protector Act 23 of 1994 read with section 69(1) of the Tax
Administration Act 28 of 2011 is refused.

Leave to appeal agamst the High Court’s dismissal of the Public.

Protector’s- counter—apphcatmn is refused.

Leave to appeal against the High Court order that the Pubhc Protector

must pay de bonis propriis 15% of the taxed costs of the Commissioner
of the South African Revenue Service is granted.

The appeal is upheld and the High Court order referred to in paragraph 3
is set aside. '

Each party must pay her or his costs in this Court.
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