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Introduction 

The High Level Panel Initiative 

The High Level Panel is an initiative of the Speakers’ Forum of Parliament aimed at taking stock of the 

impact of legislation insofar as it advances or impedes progress in addressing the triple challenges of 

poverty, unemployment and inequality. The mandate of the panel is to investigate the impact of 

legislation in respect of: 

 the triple challenges of poverty, unemployment and inequality;  

 the creation and equitable distribution of wealth;  

 land reform, restitution, redistribution and security of tenure;   

 nation building and social cohesion.  
 

The panel aims to assess the possible unintended consequences, gaps and unanticipated problems in 

post-apartheid legislation, as well as how effectively laws have been implemented. The panel will 

propose appropriate remedial measures to Parliament including the amendment, or repeal of existing 

legislation or additional legislation where necessary. 

Assessing the contribution of land tenure and governance in reproducing or transforming spatial 
inequality 

This review critically examines the evolution of laws, policies and practices across colonial, apartheid 

and contemporary eras to identify the associated processes and patterns of uneven development and 

their contribution to the structural poverty and systemic inequality and the ways in which these are 

manifested in space and place.   The primary focus is on the effectiveness of policies and laws shaping 

land tenure and governance in the democratic era and the extent to which they have been able to 

engage with these spatially differentiated legacies in order to promote spatial justice. 

The review explores the potential of policy and law to contribute to spatial justice and makes 

recommendations for legislative, tenure and land governance review. 

The review locates structural poverty and systemic social inequality within the legacies of the 

profoundly uneven spatial development1 at the heart of South African rural and urban geographies. 

As will be examined in some depth below the spatial dimensions of poverty and inequality raise deeply 

political questions which ask who has access to which resources and how land, mineral and natural 

resource access is mediated and controlled. The workings of tenure and land governance systems and 

the ways in which they recognise, protect and confer rights provide important insights into the 

underlying political economy shaping rural and urban land allocations and access to mineral and other 

natural resources.  

The structure of the review 

The review is structured as follows: 

 Section 1 provides an overview which identifies and delineates the diverse historical and 
social forces which have shaped the construction of contemporary spatial inequalities. 
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 Section 2 reviews the evolution of land tenure and governance systems in the former 
reserves and bantustans. 

 Section 3 explores tenure and governance linked to continuing patterns of spatial inequality 
in urban South Africa 

 Section 4 critically assesses measures put in place to secure access and rights in land through 
titling and other approaches to the formalization of land governance systems in South Africa. 

 Section 5 sums up the key issues emerging from the review to identify possible 
recommendations for policy and legislative reform. 

 An annexure provides international perspectives on tenure reform, development and 
planning approaches to address spatial inequality. 
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1. The historical roots of contemporary spatial inequalities 

The current inequitable distribution of land and sharply skewed access to resources in South Africa 

has deep roots in the country’s history, dating back to early colonial settlement since Jan Van Riebeeck 

arrived in 1652, evolving through successive waves of colonial settlement, the minerals revolution in 

the late 19th century, segregation following the Union of South Africa in 1910, and the National Party’s 

system of apartheid after 1948.  

In this section, we briefly discuss the military, political, legislative, and economic factors that shaped 

the distribution of land that emerged prior to 1994 and the broad challenges that have arisen since 

the democratic transition which have constrained the effectiveness of measure intended to rectify 

and reverse spatial inequality.  

Two major themes emerge – particularly as a result of apartheid – the profound differentials between 

the former homelands and the rest of the country, and profound differentials within the urban areas.2  

19th century wars of conquest and dispossession  

As a number of historians have observed, the antecedents of today’s observed spatial inequality date 

back beyond segregation and apartheid, to the very colonisation of South Africa, beginning in 1652 

with the arrival of white settlers.3   

The dispossession of the colonial era, was, as Davenport and Hunt noted, not just a single historical 

moment, but (as Hall paraphrases) “rather the outcome of multiple complex processes in a long 

historical trajectory of dispossession, the methods of which included outright coercive force, treaties, 

cattle theft, forced sales and taxation”.4 

Prior to the European’s arrival on South Africa’s shores, land tenure systems amongst indigenous 

societies ‘accorded to all members of the community rights of access to a reasonable share of the 

land, and to those natural resources available to and claimed by that community’.56  

However, in South Africa as in many other colonies, colonial governments had a distorted perception 

of customary tenure systems and their application. They perceived African communities to be tribal 

entities, failing to recognize the heterogeneity of such communities.7 As Cousins has noted, land rights 

in communal tenure were ‘socially embedded’ and inclusive where individuals and families hold 

relative rights to the same portions of residential and agricultural land.8 

The imposition of Roman-Dutch property law failed to recognise these historical rights. For example 

the Volksraad Resolution of 1853 excluded non-whites from ‘any right to possess immovable property 

in freehold’ (in the Transvaal).  

As Europeans moved inland from the Cape, their incursions on the lands held by indigenous societies 

saw them displace, hunt and kill or assimilate the Khoikhoi and the San inhabitants. Their expansion 

northward brought them into conflict with the Xhosa. Nine frontier wars were fought between 1779 

and 1894 in which the Xhosa lost much of their territory which was then incorporated into the Cape 

Colony. 
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 “The conflict between Europeans and indigenous southern Africans at the Fish River in 

1780 signalled the beginning of massive dislocations of indigenous agricultural peoples 

and appropriation of their land”.9  

In 1846-7 a Natives Commission was established which, in Natal, delimited wholly African areas.10 

Colonial administrations controlled allocation of land within the reserves, sometimes indirectly 

through tribal authorities, at other times directly, through government officers. However despite 

these interventions indigenous land tenure systems persisted in most reserves. However, the 

establishment of ‘reserved’ land set a precedent which was to be followed in the years that ensued.  

The discovery of diamonds in 1867 and gold in 1884 created a need for labour which provided the 

impetus for more concerted efforts to manage the African population, and constrain their access to 

land. These measures took different forms in the various provinces, reflecting competing labour needs 

of the local economy and the disposition of a colony’s rulers.  

As Davenport and Saunders state, by the close of the 19th century, the frontier wars were over and 

nearly all the land that was to pass into white hands had done so; but problems that were to arise 

from the transfer were only just beginning.’11 

20th century rationalisation of dispossession and segregation 

The colonisation of South Africa by European settlers up to and including the 19th century wars 

progressively disadvantaged African communities and restricted their access to land, but it was in the 

laws of the early 20th century that African alienation from land was legally enshrined, country-wide.  

Following the gold and diamond rushes of the late nineteenth century, there emerged legislation 

allocating or permitting the acquisition of land along race lines. Although the country was not yet 

under a union, the Glen Grey Act of 1894 was a significant piece of legislation: Cecil John Rhodes (then 

prime minister of the Cape Colony) saw it as ‘a native bill for Africa’. Rhodes wanted to draw out labour 

for mines that he owned near to the small district north of Queenstown (Glen Grey) and stated that 

some ‘gentle stimulus’ was needed for natives to ‘come forth and find out the dignity of labour’. The 

Act introduced rules defining tenure rights in land (converted to perpetual quitrent); limited the size 

of holdings (individual tenure on 4 morgen plots); specified succession and introduced taxation (in the 

form of a labour tax on non-title holders to prevent squatting), while limiting the franchise.  

Rhodes’ speech to the Cape parliament emphasised the segregationist function of the reserves:  

My idea is that the natives should be kept in these native reserves and not be mixed 

with the white men at all. Are you going to sanction the idea, with all the difficulties of 

the poor whites before us, that these people should be mixed up with white men, and 

white children grow up in the middle of native locations? 12  

Glen Grey was “designed to set a pattern of land-holding throughout the Cape African reserves”.13 As 

Hall notes, the Act marked “a key moment in the disenfranchising of Africans and restricting civil and 

land rights”.14  

The next major legislative milestone in the alienation of Africans’ land rights was the passage of the 

Natives Land Act (No. 27 of 1913). The Act defined the territorial segregation of the country, 
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prohibiting Africans from acquiring land outside certain scheduled areas (and prohibiting whites from 

buying lands in the scheduled zones). The act identified the scheduled areas (equalling about 10 

million morgen - roughly 21 million acres, or approximately 7 per cent of the land) and it established 

a Natives Land Commission to recommend additional land to be set aside for the exclusive use of 

Africans.15  

The Act also intervened in the relationships of African farmers who lived outside the reserves. Such 

farm workers had, hitherto, paid rent in three forms – either as cash tenants (referred to as ‘squatters’ 

by the early 20th century); as sharecroppers (who paid a share of what they produced); or as labour 

tenants (giving typically 60/90 days per year of labour to the landowner). The Land Act sought to 

reshape these relationships in the interests of white farmers. 

The impact of the Natives Land Act needs to be understood in its historical context rather than being 

conceptualised as an isolated instrument of dispossession. Beinart and Delius stress that land 

dispossession had already taken place as a result of the colonial wars of the 1800s and contend that 

the impact of the 1913 Land Act may have been exaggerated in contemporary discourse16. Feinburg 

argues that the Act did not stop blacks from buying land (and that black South Africans owned more 

land by 1936 than they did in 1913, since thousands of Africans took advantage of an exception clause 

and purchased more than 3000 farms and lots between 1913 and 1936), observing that the Act had 

not imposed full rural segregation by 1936.17  

Nevertheless, there can be no doubt that the Act had a profound impact. As Plaatjie wrote in 1916, 

following the act “the South African Native found himself, not actually a slave, but a pariah in the land 

of his birth”.18 As Bundy states, it “codified and ratified various discriminatory practices established in 

the colonies and Boer Republics; and in doing so, it welded racial discrimination into the social order 

of the new Union of South Africa”.19 The significance for land holding and tenure was enduring: the 

Act sought to arrest black land ownership by preventing further land purchases in ‘white areas’, while 

it was all but impossible for Africans to buy land in the reserves due to overcrowding and the strength 

of support for communal tenure in the traditional system. “These influences together caused the 

abandonment of individual tenure, as the Government sought to retribalise African life in the rural 

areas from the 1920s”.20  Black land ownership was limited to scattered holdings, particularly in white 

areas, which were labelled after 1950 as ‘black spots’ and scheduled for forced removal from the 

1960s onwards.  

Hall (2014) identifies four legacies of the act, namely:  

 a material legacy of rural poverty and inequality;  

 a displaced legacy of urban poverty and inequality;  

 social and spiritual legacy of division, alienation and invisibility;  

 a political and legal legacy of dualistic governance.21  
 

Similarly, Kate Philip, articulates that the Act “linked the politics and economics of land and labour –

spatial and economic development – in ways that have shaped South African society and its economy 

in profound ways ever since”.22 Whether it represents a significant departure or a continuation of 

previous policy, it is clear that the 1913 Land Act laid foundations upon which future land allocation 
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and segregation was to be built, contributing significantly to the architecture of  contemporary spatial 

inequality in South Africa.  

The Natives Trust and Land Act (No.18 of 1936) (later the Development Land and Trust Act) established 

the South African Native Trust (SANT, later the SADT), together with a fund to acquire and develop 

land for the Trust within the native areas or released areas. The Act allocated 13.6 per cent of the 

country to the reserves. However it has been argued that this target was never achieved and that 

much of the additional land acquired was of poor quality and already overcrowded and exhausted.23  

The Act made unlawful African labour tenancy in white rural areas. Thus, outside the scheduled areas, 

Africans were largely unable to acquire land. The implementation of this law, together with the 1927 

Native Administration Act (No. 38 of 1927) gave the executive power to remove blacks on land in 

declared white areas and relocate them to the reserves. This accelerated the limitation of African land 

ownership and overcrowding and environmental degradation. This trend has persisted through the 

apartheid era and beyond.24 

Conditions in the ‘reserves’ or Bantustans/homelands as they were to become, declined further during 

the apartheid era. A raft of legislation buttressed the creation of Bantustans. The Bantu Authorities 

Act (No. 68 of 1951) established ten ‘homelands’, or ‘Bantustans’ for different black African ethnic 

groups while the Promotion of Black Self-Government Act (No. 46 of 1959) gave the Bantustans some 

devolved administrative powers and funds to encourage industrial decentralisation. Further 

legislation was passed in 1967 to encourage industrial development in the Bantustans (with the 

intention of reducing rural-urban migration) while pass laws were tightened to prevent unwanted 

migration. The Bantu Homelands Citizenship Act (No. 26 of 1970) restricted black South Africans to 

citizenship of the homelands, making them ‘foreigners’ in the rest of South Africa.25  

The government held most of land in the homelands’ territories in trust, with tribal chiefs allocating 

plots to residents.26 In the early 1990s, it was stated that only one per cent of homeland residents had 

freehold access to land. Furthermore, the land in the homelands – already over stretched and 

underinvested – was subject to immense pressure. From an agricultural perspective, while South 

Africa’s white farmers were supported through a range of subsidies and incentives, homeland 

agriculturalists suffered from lack of access to credit, low income levels, insufficient water resources, 

and inadequate transportation systems.27 Thus poverty was compounded.  

Outside the homelands some 2.57 m ha of land which had originally been allocated to the Reserves, 

was administered by the SADT. The Black Areas Land Regulations (Regulation R188 of 1969) defined 

two types of tenure that could apply in these areas: quitrent and permission to occupy (PTO). Although 

both types “carried a permanent right to occupy land… numerous restrictions applied so that all rights 

of ownership under common law were not present”.28 Administrative consent was required for many 

types of transaction, and the title could be cancelled if the holder failed to comply with restrictions or 

pay charges set out in the regulations.  

As noted above, so called “black spots” existed where black South Africans resided in declared white 

areas.  
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Thus, by the time of the democratic transition, the South African homelands were critically over 

populated and under resourced. The population of the Bantustans increased from 3 million in 1946 to 

11 million in 1980. Turok paints a sober picture of the homelands:  

‘In most of these areas there were few economic assets, poor natural resources, 

scarred ecosystems, incapable state institutions, deficient infrastructure and services, 

a weak skills base and few competitive enterprises. Soil erosion was serious in many 

areas because of over-grazing, and there was little practical support for small-holder 

farmers’.29   

Turok notes that the Bantustan economies “were only about 20 per cent as productive per person as 

the economies of the main cities, so poverty was widespread. And yet, this is where the majority of 

black South Africans (52.7 per cent of the population lived) lived with densities up to 329 persons per 

km2 (compared to 17 per km2 in white South Africa).  

Unravelling the effects of the chronic deprivation would be a difficult and protracted task for the new 

government – the burden of the Bantustan policy and the accompanying spatial inequality would 

endure for generations.  

Urban areas were also subject to a web of restrictive measures limiting spatial freedom of black urban 

dwellers. The paradox behind urban strategies that persisted through the era of segregation and 

apartheid was that industry depended upon black urban labour, but, wanting to control the black 

majority, and reserve jobs and land, government sought to prevent the settlement of Africans in 

towns.  

The Native (Black) Urban Areas Act (No. 21 of 1923) reflected the recommendations of the Stallard 

Commission in 1922 which had stated that the native should only enter white areas to administer to 

the needs of white man.30  The act required and empowered local authorities to set aside land for 

‘locations’; to keep separate ‘Native Reserves Accounts’ (into which revenue from fines, fees, rents, 

and beer sales would be paid); to apply influx control and remove surplus Africans from urban areas. 

The Act’s initial implementation was patchy, but it was significant, as Maylam states, representing the 

first major intervention by the central state to shape the process of African urbanisation.  The Act was 

subsequently amended a number of times, and “grew into one of the most complex pieces of control 

legislation ever devised anywhere”.31 Further removals took place under the guise of anti-slum 

measures such as the Slums Act (No. 53 of 1934) but, while white families who were relocated were 

compensated or provided with new accommodation, black people often faced financial ruin as a result 

of being removed.32  

The Native Laws Amendment Act (No. 46 of 1937) prevented Africans from acquiring land in urban 

areas and the Native (Urban Areas) Consolidation Act (No. 25 of 1945) outlined four different 

categories of urban residents and the tenure rights to which they were entitled, linking their right in 

the city to their employment. 

Following WWII and the election of the NP government, the influx control system33 became 

increasingly sophisticated. The Native Laws Amendment Act (No. 54 of 1952) "limited Africans with a 

right to live permanently in the urban areas to those who were born there, those who had lived there 

continuously for fifteen years, and those who had worked continuously for the same employer for ten 
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years".34  Wives and dependent children with Section 10 rights were also entitled to reside in the urban 

areas. The dompas became a crucial instrument of government control: a black person had to have 

permission to be resident in an urban area, which was tied to their employment therein.   

Within towns, the principles laid down in the Native (Urban Areas) Act (No. 21 of 1923) were put into 

practice. The Group Areas Act (No. 41 of 1950) (subsequently amended several times) made 

compulsory what the 1923 act had recommended. The Act divided urban areas into racially segregated 

zones. As Mabin (1991) notes, the Act marked the first time that general segregation was extended to 

the Coloured population. It undermined municipal autonomy; laid the basis for long-range, wide-scale 

land allocation planning; opened the way to greatly expanded (though of course strictly segregated) 

public housing provision especially for the poorer sections of the urban population; provided for 

retroactive segregation; and massively interfered with concepts of property rights.35  

Under the auspices of the Group Areas Act, more than 860,000 people were forced to move to distant, 

segregated, townships. Such forced removals had numerous effects on both people and urban spaces: 

they robbed people of their property or tenancy (compensation for land and housing was hopelessly 

inadequate, and alternative sites allocated to blacks have not appreciated in value at anything like the 

same rate as the original holdings); they destroyed urban economic niches; they increased the costs 

to those removed by placing them far from town and they disrupted established community sectors.36 

The apartheid state central government initiated land use planning for African residential 

development. It identified tracts of land, and funded the development. By the late 1970s, the state 

had erected schools, administration blocks, clinics, beer halls and built about half a million houses for 

urban Africans in white South Africa and constructed 160 748 units in Bantustan urban areas.  

However from this point public investment in housing in segregated townships in white areas was cut 

back.37 

Philip presents the following framework of conditions under which townships could be developed 

according to the dictates of the apartheid government – as can be seen the terms were geared 

towards keeping black people separate from whites, far away, buffered, in housing that was only 

available on a rental basis. 38 

• The site should be an adequate distance from the white town. 

 • It should adjoin an existing African township so as to decrease the number of areas for Africans. 

 • It should be separated from the white area by a buffer where industries exist or are being planned. 

 • It should have land to expand away from white areas. 

 • It should be within easy distance of the town or city for transport purposes, by rail rather than road. 

 • It should have one road that connects it to the town, preferably running through the industrial area. 

 • It should be surrounded by open buffer areas. 

 • It should be a considerable distance from main and national roads. 

 • Housing should be built and allocated in areas for different ethnic groupings. 

 • Although the standards and design of housing for Africans varied considerably before 1947, the central 
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government thereafter specified the minimum standards for African and “Coloured”3 housing. The four-room, 

40.4-square-meter “51/6” prototype4 was the most typical house built under this requirement.  

 • A mix of formal housing, site and service schemes, and hostels should be provided. 

 • Housing should be provided on a rental basis. 

The above measures (and others) resulted in cities structured along the lines of the diagram on the 

left below (although in reality by the late apartheid period the cities were increasingly stratified within 

each social category while informal settlements started to spring up on the urban peripheries, as 

depicted on the right).  

 

Source: Roy Cole and Harm De Blij. Survey of Subsaharan Africa: A Regional Geography. New York: Oxford Press 2007. 
Cited in Urban models of apartheid cities in South Africa, 
http://people.uwec.edu/ivogeler/Travel/Southern%20Africa/apartheid-models.htm 

Overall, across the country during the heyday of apartheid (1960-1980) some 3.5 million people 

were removed from rural and urban areas.39 By this point apartheid spatial geographies and 

associated racial inequalities had been deeply inscribed within the rural and urban social fabric. The 

imprint of successive measure to impose state controls restricting where people lived and worked 

would cast a long shadow over attempts by a democratic South African state to reorder urban and 

rural space and create a more equitable society. 

Key Features of Contemporary Spatial Inequality  

As indicated above South Africa’s historical development led to profound spatial inequality, both 

between the urban areas and the rural areas (especially the homelands), and within the sprawling 
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urban areas themselves. It has been a complex challenge for the post-apartheid regime to grapple 

with. Since the democratic transition, spatial inequality has persisted, as will be analysed in 

subsequent sections.  

To some extent, it was expected that the removal of apartheid restrictions, the settlement pattern 

between rural and urban spheres would normalise:  

 With the termination of apartheid controls, people would migrate to the cities, and 

'artificially created' settlements would wither away (UF, 1990: Tomlinson, 1990; Roux, 

1991). The characteristic apartheid spatial disjunctures between population and 

economic activity at a national and regional scale would disappear as people moved 

closer to work, 'normalising' the settlement pattern.40 

This did not initially happen to the extent that might have been expected. While the cities and centres 

of growth did exert economic pull on people, significant numbers of rural people continued to remain 

in, or move to, places with weak or declining economic bases. Those who had secured some sort of a 

base through a mix of livelihood strategies in one place were less likely to move, depending for survival 

on a mix of pensions and social grants, combined with local survivalist sources of income and irregular 

remittances from migration by members of the household. As Todes stated, “the complex and messy 

legacy of apartheid settlement patterns is likely to remain for some time, and cannot simply be wished 

away”.41 

Until 2008, evidence suggested that migration patterns established under apartheid had persisted. In 

2009 the HSRC identified the economic downturn as a key driver likely to accelerate in-migration to 

secondary cities and metro peri-urban zones, while in 2013 the CSIR highlighted how “the population 

estimated to be living within or within a 20km distance from city regions, cities and towns in South 

Africa continued to increase steadily from 82% in 1996 to 83% in 2001 and to 86% in 2011”.42 

Complex and spatially heterogeneous rural urban linkages have developed over time. These were 

shaped by the migrant labour system and have adapted to social and economic continuities and 

discontinuities in the post-apartheid era. Rural households under apartheid relied heavily on transfers 

from other family members (‘remittances’), and while these have diminished post-apartheid, they still 

make a significant contribution (alongside social grants) in supporting members of the family who 

continue to reside in rural areas.  

At the same time in the South African context, land in rural areas still continues to represent a “sense 

of security, identity and history and a preferred place for retirement”.43 It seems therefore that South 

Africa’s population dynamic is changing, but has not changed as rapidly as might have been predicted. 

There are a number of consequences of this. One that is immediately apparent is the persistence of 

poverty in the homelands areas, but another would appear to be increasing social and economic 

differentiation within these areas. 

Some studies 44 have shown improvements in conditions in the former bantustans since the collapse 

of apartheid. However, a sophisticated analysis by Noble and Wright shows that poverty in the former 

homelands has endured. Drawing on data extracted from the Census in 2001 and the 2007 Community 

Survey the researchers conducted a spatial analysis based on indices of multiple deprivation in South 

Africa. Using a model, based on datazones (small statistical units) and examining 13 variables of 
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deprivation which included inter alia, income, employment, education, living conditions and health, 

they graphically demonstrated how the legacy of apartheid had persisted. Levels of deprivation were 

compared between former homeland areas as a whole, the rest of South Africa and a case-study 

township, as well as between each former homeland. 
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Noble and Wright’s results are telling: the legacy of the creation of the reserves and their consolidation 

into Bantustans has persisted largely unchecked into the present day.45 

In commercial farming areas, where labour tenants, farm workers and farm dwellers have lived on 

white farms (many of them for generations) the sector has been shedding labour since the 1970’s. 

There has also been widespread loss of rights since apartheid ended.  A combination of factors in the 

agricultural sector including mechanisation, pressures of deregulation, the casualisation and 

externalisation of farm labour, evictions and displacement in response to legislation attempting to 

secure tenure rights (The Land Reform Labour Tenants Act (No. 3 of 1996) and The Extension of 

Security of Tenure Act, (No. 62 of 1997)) have been factors in the reduction of numbers employed on 

farms.46 A survey of farm evictions found that nearly 2 million black people moved off farms from 

1994 to 2003: of these it was estimated that 940 000 were forcibly evicted.47  

Land reform and rural development programmes have not provided alternative livelihoods for farm 

workers who have been displaced – delivery rates have been modest and fallen well below projected 

targets.4849 Many former farm dwellers with neither tenure security nor access to land have relocated 

to informal settlements on the edge of small rural towns.  

Thus there has not been a major eradication of poverty or inequality in the rural sphere. As Hall states:  

“Far from unravelling this history of dispossession, the land reform process has merely 

dabbled at its edges while the inequalities it set in place have in some ways been 

further aggravated since 1994”.50 

One of the other notable legacies of apartheid, however, is its impact on the structure of metropolitan 

centres and cities in the country. Here, the legacy of apartheid is enduring and “formidable…a 

fractured urban form with unequal access to jobs, amenities and public services”.51  

The apartheid regime literally set the set racial segregation in concrete which has been difficult to 

undo subsequent to apartheid’s demise. “South African cities have remained profoundly divided, 

segregated and unequal despite sixteen years of concerted government efforts to extend 

development opportunities to the urban poor”.52 The durability of the built form, the interests vested 

in maintaining the status quo, the enduring economic inequalities amongst the population, and 

insufficient upward mobility are all implicated in persistent spatial inequality in cities.  

There have been numerous attempts to address spatial inequality in national policy discourse. The 

Reconstruction and Development Programme (1994) spoke of the spatial reconstruction of urban 

landscapes, and the 1995 Urban Development Strategy noted the goals of urban transformation:  

The spatial integration of our settlements... will enhance economic efficiency, facilitate 

the provision of affordable services, reduce the costs households incur through 

commuting, and enable social development. Spatial integration is also central to 

nation building, to addressing the locational disadvantages which apartheid imposed 

on the black population, and to building an integrated society and nation (RSA, 1998: 

24).53 

In 2004, the Department of Human Settlement’s new housing policy, Breaking New Ground, proposed 

“utilizing housing as an instrument for the development of sustainable settlements, in support of 
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spatial restructuring”.54 More recently, there has been increased recognition by government of the 

need to address the inefficient and exclusionary urban form inherited from apartheid. The National 

Development Plan (2012) made a strong case for spatial transformation in the cities and stimulated 

further work on the Integrated Urban Development Framework to address inter alia “fragmented 

residential settlement patterns, underdeveloped business areas in townships and long travel times 

between home and work”.5556  In addition, City Support Programmes, led by Treasury, have included 

a component to encourage municipalities to devote more attention to stimulating growth and 

promoting spatial transformation. Recently, policy commitments have been made to more broadly 

advancing “spatial justice”.  As is discussed further below the concept of spatial justice is lead 

development principle in the Spatial Planning and Land Use Management Act (SPLUMA) (No. 16 of 

2013). 

In spite of these good central government intentions, there has been a replication of apartheid urban 

spatial distribution and a persistence of urban divides since 1994. In the early years post-apartheid, 

the public housing programme became the de facto urban development strategy.57 Between 1994-

2014 the government reportedly built some 2.68m houses, and aided 12.5m people to obtain a better 

form of accommodation than under apartheid.58 However, the programme has not addressed the 

underlying spatial inequality inherited from the apartheid urban model. Pillay, Tomlinson, and du Toit 

(2006) characterise this as a “notorious example of a numerical goal over-riding the need to build 

sustainable settlements”.59 

The diagram below which depicts housing delivery in Gauteng indicates how new houses built under 

public housing schemes are often located on the periphery, far from the economic opportunities and 

often without adequate transport infrastructure. 60 This pattern is similar in other provinces. 
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Source: Kate Philip, Mbofholowo Tsedu and Meshack Zwane, ‘The impacts of social AND economic inequality 

on economic development in South Africa’, (UNDP, 2014), 

http://www.za.undp.org/content/dam/south_africa/docs/Reports/UNDP%20Inequality%20South%20Africa.pdf 

The location of public housing developments since 1994 replicates the spatial injustices of apartheid 

and cements disadvantage for poor households who can only access housing on the periphery. 

Distance from economic opportunities constrains individuals from finding work due to the time and 

expense spent travelling. Where people do have jobs the daily commute presents significant time and 

cost constraints, raising stress, wasting hours and eroding the purchasing power of wages through 

high transport costs.  

This replication of the apartheid land distribution is due to many factors, including:   

 The strength of private property rights enshrined in the constitution, such that existing land 
owners can object if their rights are likely to be infringed by a new development (therefore 
municipalities are more likely to use greenfield sites for new houses, rather than densifying 
existing areas). 

 Land appreciation has made the most suitably located land seem unaffordable compared to 
more peripheral areas. 

 A raft of provincial planning legislation has not been overturned, and so planning 
applications are open to legal challenge (which can favour those who can afford consultants, 
planners and lawyers).  

 There is a lack of municipal capacity to strategize more broadly around spatial 
transformation, and confused lines of accountability have depleted the political will to 
address spatial transformation. 

 Transport policies have not fulfilled potential to promote integration.  

 Municipal financial constraints see the municipalities dependent on rate payers in middle 
class areas.  

 

The ‘white spaces’ demarcated by long histories of social engineering have opened up only to those 

who can afford to pay. These enclaves have become increasingly exclusive and securitised, policed by 

private security firms. A proliferation of ‘gated communities’, eco-estates and townhouse 

developments has been “followed by rapid development of nodal patterns of commercial and retail 

investment. Commercial retail and ‘closed commercial centres’ have spread out following the spatial 

patterns of gated communities. This has reinforced race-class segregation and strengthened rich- poor 

polarisation. These developments, gated communities, “closed neighbourhood and eco-estates not 

only represent a new way of privatising public space but also taking over and privatising public 

administration and delivery of services”.61  

It remains to be seen whether the latest policy iterations by national government represent a genuine 

step forward in confronting spatial inequality issues, that may be implemented on a municipal level, 

or are just “more and more policies and programmes [that] are allowed to proliferate creating 

confusion, inaction and “more-of-the-same” with some tinkering on the edges”62. Unless they 

represent a new departure that represents a significant break with the past, South Africa will remain 

as Pieterse says, “trapped in a paradox: the more it pursues redistributive social policies that reduces 

material poverty, the more it worsens spatial inequalities, which in turn   reinforces economic and 

cultural marginalisation”. 63 

http://www.za.undp.org/content/dam/south_africa/docs/Reports/UNDP%20Inequality%20South%20Africa.pdf
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2. Overview of Land Tenure and Governance in the former Bantustans 

Reforming the legacies of spatial differentiation  

Section 1 reviewed the historical basis of the highly differentiated patterns of settlement and their 

spatial and racial overlays. This section looks at some of the implications of the distinctive systems of 

tenure and governance that went hand-in-hand with these distinctions, and which in many respects 

reinforced them. The post-apartheid regime has had to grapple with how to reshape these 

institutional legacies to bring about more equitable access to, and control over land in the face of 

entrenched property rights that for the most part reflect continued spatial marginalisation of the poor. 

 

The task is mired in complexity, and, as the past twenty years of reform measures testify, the 

consequences of decades, if not centuries of social engineering are not easily undone. New sets of 

interests and power have been imprinted on older property relations and these are not readily 

sacrificed in the interests of social justice and equity. 

 

The policy directions of the post-apartheid government can be divided into two distinct phases:  

 

The first phase of reform, until roughly 2000, placed the emphasis on establishing a clearly defined 

platform of 'rights' for various categories of land holding of the formerly disenfranchised. The new 

legal architecture was designed to apply back-to-back across all spatial-tenurial categories:  

 rural commercial farmland, with its various categories of workers, occupiers and labour 
tenants;  

 former homelands/Bantustans under communal systems;  

 the various urban settlements, formal and informal.  
 

This approach did not involve dismantling the existing cadastral system, but instead challenged the 

exclusivity of rights associated with existing land parcels with entrenched property rights, mostly in 

the hands of whites, established through the Deeds system comprising cadastral boundaries and 

parcels. The rights-based approach to reform replaced the notion of exclusive rights with the 'bundle 

of rights' approach that recognised the possibility of coincidental rights to the same parcel of land. 

This direction in property law challenged the notion of singular dominium that had been adopted by 

South African courts since the early twentieth century64.  

While most obviously challenging power relations on commercial farms and in cities, there were also 

implications for communal tenure systems in the former Bantustans. Here the approach in proposed 

legal reform of communal tenure (as set out in the Land Rights Bill) was to challenge the entrenched 

power of apartheid-endorsed chiefly governance of tenure rights with the reconstruction of rights 

from the bottom up. This would have involved recognition of customary rights interpreted in terms of 

living norms and practices (i.e. 'living law'), which could accommodate the nested systems and flexible 

boundaries that characterise customary tenure systems65, and allow for negotiation and dispute 

resolution of overlapping or contested rights. The policy allowed for choice of governance structure 

based on local preferences, and shied away from any attempt to recreate the former system of 

traditional authorities in so far as they were mandatory wall-to-wall statutory structures contained 

within the former boundaries of Bantustans. In short, while there was still to be a separate system of 
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governance of customary tenure, the necessary close association with politically appointed traditional 

authorities in land allocation was to be considerably loosened.  

 

The second phase, from 2000 to the present, while not abrogating the rights legislation that had been 

passed during the first phase, looked for more singular approaches to reform that has resulted in a 

return to an accentuated dualistic divide in property law between the commercial farmland and urban 

areas on the one hand, and the former homeland/Bantustan areas on the other.  

Private ownership in different forms remains the dominant tenure form in the urban areas and former 

white commercial areas. With regard to land reform the state now retains ownership of land acquired 

through the proactive land acquisition programme and leases it to redistribution beneficiaries.  

 In the case of communal areas land allocation and common property management are to remain 

firmly under the control of traditional authorities. There is no room in this scenario for choice of 

governance structure to manage land allocations and their administration, resulting in the 

concretisation of former apartheid spatial-tenurial boundaries and controls. In the former Bantustans 

the inherited spatial boundaries defining distinctive traditional authority governance structures are to 

be retained. The aim is to entrench mandatory statutorily defined traditional governance systems, 

retaining for the most part the structures that were set up by the colonial and apartheid regimes that 

coincide neatly with the former apartheid boundaries that remain defined by racial and spatial criteria. 

In terms of this approach, there will be room, ostensibly, for defining individual use rights, called 

'institutional use rights' in policy proposals66. In the case of KwaZulu-Natal, where all the land is vested 

in the Ingonyama Trust Board ITB, there have been contentious proposals for converting individual 

rights into leases. Boundary demarcations and subdivision are to make use of the existing land 

surveying system that is designed for demarcating parcels of land, rather than layered systems of 

rights that currently characterise the exercise of rights in these areas.  

It is argued that African land tenure during the twentieth century in South Africa can be boiled down 

to the subjection of African law to rule by administration, proclamation and codified customary law. 

The ultimate statement of the colonial state’s view of land rights, according to Chanock, was a total 

rejection of rights existing beyond administration.67 

 

The separation and insulation of customary law was designed to prevent the recognition of African 

property rights in the interests of underpinning a political economy designed to foster white capital 

formation.  By the same token, these tendencies strangled the robust development of customary law 

in keeping with constitutional values and democratic norms.  

 

Even though the Native Administration Act itself has been finally repealed (it had to be repealed in 

stages), there should be scope for review of those aspects that continue to influence the shape of 

current laws and policies. This can be seen in two key respects. 

 

The first is the continued application of differentiated rules of property rights that apply only within 

the enclosed tribal boundaries of the past, and do not allow for the healthy development of a 

discourse of universal property rights that are protected by the Constitution, and acknowledged in 

property law. This interpretation should not suggest that the tenures that emerged from the complex 

history of past struggles are irredeemable. Many examples of adaptive and innovative customary 
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tenure practices have emerged on the ground, and provide the most obvious pointers for a 

transformed structure of property law in South Africa. 

 

The second is that the broadly generalisable models of governance that emerged over the course of 

the twentieth century are still being actively fostered in the present. We have argued that there was 

considerable local variation in response to complex conditions on the ground. The late colonial 

government, the apartheid state and now the post-apartheid state have all attempted to disguise this 

regional variability by imposing a monolithic top-down one-size-fits-all framework of governance 

based on a common denominator of tribalism and traditionalism. A century of concerted attempts at 

uniformity have not dampened the evidence of variability in governance and tenure forms across the 

South African landscape, nor the social shifts towards modernist interpretations of African law and 

custom. These approaches that attempt to straight-jacket African tenure and governance by criteria 

of spatial isolationism and rules and structures imposed from above could fruitfully give way to more 

flexible approaches which are more closely rooted in the realities of socio-spatial relations on the 

ground. 

 

Any serious attempt to tackle the socio-spatial, economic and political asymmetries in South Africa 

must examine the way in which the Native Administration Act created, invented and maintained an 

edifice of customary law that contributed to the highly differential systems of governance of the 

Bantustans. The maintenance of the traditional system of governance, with its direct links to the 

Native Administration Act contributes to the maintenance of a dualistic system of property law and 

the suppression of robust development of modern versions of customary law in line with the 

Constitution. 

The Evolution of Trusteeship  

One of the difficult questions that continues to challenge the contours of land governance policies is 

the nature of the balance that should be struck between a custodial role for government to protect 

rights that continue to be vulnerable (which includes the former Bantustans), and the encouragement 

of self-determination by rights holders over their property.  

 

There are in fact several distinct patterns in the historic development of trusteeship. The key 

distinctions that emerged were between local land holding trusts (which some call tribal trusts, or 

tribal title trusts)68 and state trusteeship. The latter emerged in Union political discourses as a means 

by which to provide a broad governance framework for land reserved for Africans short of ownership, 

and which eventually provided a means of transferring ownership to the state, ostensibly to hold in 

trust for the beneficiaries.  

 

Over the course of the twentieth century, the protectionist ideas that partially informed the rationale 

of state trusteeship changed direction. The emphasis on the state's custodial duties became secondary 

to the state's governance function in regulating political and spatial segregation. It is difficult to 

untangle the state's desirable role in protecting vulnerable rights and the potentially negative 

consequences in reinforcing spatial inequality and limiting self-determination of property rights.  
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The argument here is that the structure of property law would have to change substantially to elevate 

customary rights to property rights through statutory recognition. Until the balance of forces in 

property law can be recalibrated to accommodate rights that are currently off the national Deeds 

register there will be continued need for the state to play a strengthened custodial role over 

vulnerable rights. We argue that recognition of property through titling will not provide the answer, 

and that customary rights must be recognised in their own right. Titling does not alone address (a) the 

asymmetries of power in land transactions; (b) the dispossessory effects of the market; and (c) 

customary kinship or familial norms of access that continue to influence how land is held and passed 

on in practice. There is an abundance of evidence to show that creating title deeds in these situations 

does not solve the property divides in our society, but actually exacerbates them, counterintuitive as 

this assertion may appear at first glance.  

 

For these reasons, other solutions must be found. An acceptable legislative framework for statutory 

recognition of rural communal land rights has eluded the legal and policy framework of the ANC 

government, and rights continue to be vulnerable. Under these circumstances, state trusteeship in 

possibly new guises continues to have an important function for the foreseeable future. The present 

legal ambivalences need to be ironed out, and the custodial functions strengthened.  

 

The Meaning and Implications of State Trusteeship 

Defining state trusteeship in legal terms, and elaborating its continued role in a constitutional 

democracy, has proved elusive on account of the entangled colonial legal and political processes that 

gave birth to it. The difficulties of defining customary rights by means of statute in the present context, 

where land administration has devolved on reconstituted tribal authorities with limited accountability, 

means that the concept of customary rights has assumed many of the negative characteristics of early 

colonial interpretations of African land relations. It is argued that the concept nevertheless has 

saliency in respect of the need for the state to assume fiduciary responsibilities to protect African land 

rights from the very structures of traditional and elite power that it has helped to create in the first 

place.  

 

As Capps points out, the British "brought with them a distinctive conception of indigenous tenure 

that ... tended to conflate political authority with land ownership and control by viewing the chief 

as the ‘traditional custodian’ or ‘trustee’ of his tribe’s corporate property".69 Capps coined the 

term 'tribal trusteeship' to capture the essence of the concept which he claims was pioneered 

and advocated by Shepstone, which he distinguishes from 'state trusteeship'. "The net effect was 

to produce an entirely novel and administratively defined form of African private group ownership 

in the Transvaal, which may be termed the tribal-title-trust regime".70 

 

In South Africa the state has been the trustee over African-held land for the most part of the twentieth 

century. Through all its regime changes to the present, however, the state has been loath to honour 

the custodial responsibilities that go hand-in-hand with the concept of a trust. 71 Bennett and Powell, 

argue that the courts have interpreted administrative law in relation to its fiduciary responsibilities 

extremely narrowly to exonerate the state from the latter. 72 
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In the case of formally constituted trusts, the trustee assumes a fiduciary duty to manage the asset in 

the exclusive interests of the ‘trust beneficiaries’, and that this fiduciary relationship is normally 

regulated by private property law. In the South African case, “it seems to have been assumed that [a 

legally] enforceable trust relationship could not exist … because controlling statutes gave the state 

extensive powers with no explicit duty to account to the beneficiaries”. 73 As Capps also points out, 

the state was thus immune from an actionable fiduciary duty, which deprived African ‘beneficiaries’ 

of legal protection against the negligent or corrupt administration of trust land. 74 

 

Puzzlingly, the South African Constitution does not impose fiduciary duties on the state. Elsewhere  

the United States and Canada have developed a bold set of principles to protect the beneficiaries of 

state land trusts75. These examples suggest that state bodies administering land under trusts in South 

Africa should be held legally accountable for their actions, and furthermore, that private law should 

be used for remedies in situations of dispute or ambiguity. In spite of the strong case for state 

custodianship, the authors argue that the courts in South Africa have shown an unwillingness to 

circumscribe the state's powers to act in the public interest. They argue that the basic principle that 

vulnerable groups should be entitled to legal protection should override legalistic arguments. 76  

 

In addition to concerns about the predatory tendencies of powerful elite interests within communal 

areas and of external agents such as private investors, customary rights are subject to an additional 

layer of vulnerability in the form of the market. Clearly a developed form of state trusteeship could be 

seen to be an important intermediary between land holders and the market in the context of 

vulnerable rights and customary norms. 

In the present context, the suggestion that the state's custodial duties should be strengthened is an 

acknowledgement of the continued vulnerability of indigenous rights. The post-apartheid state has 

failed to elevate customary rights by statute.  Customary rights remain subordinate to formal property 

law definitions of ownership in spite of strong legal protection, e.g. in the form of the Interim 

Protection of Informal Land Rights Act (No. 31 of 1996). The need for continued state oversight is thus 

an indication of the failure to transform the structure of property law in post-apartheid South Africa. 

It remains heavily skewed in the interests of private capital and state assets. As mentioned, titling does 

little to correct this imbalance, and in some respects may even deepen it.  

 

A critical weakness in land tenure reforms relate to the vagueness of individual family entitlements to 

land rights where customary norms apply. Proposed legislation in terms of the Communal Land Tenure 

Policy (CLTP) does little to allay the reality that even where individual 'institutional use rights' are 

suggested, these cannot be fully realised as long as they are subject to the overriding 'ownership' of 

traditional councils to which it is proposed that the land will be transferred. The poor track record of 

state trusteeship in South Africa indicates that when state or quasi-state entities take ownership of 

the land to which it has trusteeship and custodial responsibilities, it has largely failed to honour the 

latter, and in general has tended to abuse them. There is thus no reason to believe that traditional 

councils will fare any better, and some disturbing case histories prove their tendency to support elite 

interests, as well as their own, in appropriating the social and economic assets of customary property.  

 

Tribal Trusteeship and Tribal Governance Institutions 
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Over time, the state's erstwhile custodial duties as trustee gave way to the more powerful interests 

of tribal governance during the apartheid period. The accountability of tribal institutions is politically 

circumscribed, and their reproduction is firmly predicated on heritable notions of succession to 

positions of authority. These norms cannot be easily reconciled with the accountability of officials in 

the employ of public governance, but even the latter resist the notion of public accountability over 

communal lands. 77 

The new trajectory of accumulation in communal areas is most evident in areas where investment in 

mining has led to various corporate notions of tribal property on mineral-rich tribal land, particularly 

the platinum belt. Capps captures the new arrangements as 'tribal landed property'.78 He argues that 

strengthening of chiefly control over communal land enhanced the capacity of customary authorities 

to extract revenues from investors seeking access to this land for the purposes of production, in the 

process commoditising communal land, providing a pathway to new forms of rentier accumulation for 

landed chieftaincies which he refers to as the emergence of a class of 'rentier chieftaincy'.  

Capps maintains that the assumption that land could only be collectively owned and managed by 

Africans on a tribal basis was for a long time enforced merely by ad hoc administrative practice rather 

than legislative enactment, but which after a series of court cases in the first two decades of the 

twentieth century that "cumulatively defined the tribe as a ‘universitas personarum’ - a corporate 

entity with the capacity to acquire property rights, enter contracts and incur obligations through the 

office of its chief".79   

 

Capps argues that in reality, "‘customary’ decision-making ... was mediated, diffused and, to some 

extent, counterbalanced through the multi-layered institutions that were the warp and weft of the 

living tribal polity" which contrasted sharply with the formulation of "the autocratic corporatism of 

the universitas formulation".80 Strengthening chiefly control over tribal land opened new avenues of 

chiefly appropriation that threatened to undermine its political legitimacy, calling forth further 

interventions in the 1920s to separate the property and incomes of the chief from those of the tribal 

authority.  

 

The imposition of a model of Tribal land holding linked to tribal governance 

Formerly decentralised practices of land allocation, which required a degree of consultation, became 

centralised in the tribal authorities and chiefs. These shifts were authorised by uniform national 

proclamations regulating land tenure, Proclamation R118 of 1969 and Proclamation R293 of 1962 for 

rural and urban townships respectively. R118 was a restatement of earlier forms of tenure, notably 

quitrent and Permission to Occupy, but their administration was considerably tightened up under 

tribal authorities. The tribal authorities under chiefs were given powers over land allocation unheard 

of in the past, let alone under pre-colonial regimes where land abundance required no such controls. 

Powers over land were concretised by virtue of the powers tribal authorities had over people's 

mobility, since they were given responsibility for the approval of passes. The Chiefs' increasing powers 

over land were increasingly dependent on their loyalty to the state rather than arising out of a 

responsive relationship to their subjects. 81 

Traditional Governance Institutions in the present 
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The development of formal segregation and apartheid resulted in the steady erosion of the 

independent powers over property as uniform tribal structures were established in blanket fashion 

over people living in the scheduled and released areas that eventually became the Bantustans. Under 

present ANC rule, these pockets of land have been subjected to the mandatory wall-to-wall tribal 

governance structures imposed by the Traditional Leadership and Governance Framework Act 

(“TLGFA”), 41 of 2003.  

The controversial Traditional Leadership and Governance Framework Act (TLGFA) inflamed tensions 

by stipulating that officially recognised Traditional Councils would become the mandatory land 

administration committees overseeing all land within its boundaries. In cases where property values 

are enhanced by mining, the tensions have in some cases lurched into crises of considerable 

magnitude. In some cases the imposed leadership has attempted to corporatise the property holding 

entity and appropriate the income which it generates.  

The various forms of title that do not fit the notional mould of traditional communalism linked to tribal 

authority have continued to raise burning issues in recent times to the seemingly intractable problem 

of what forms of governance and property rights are most suited in contexts of group ownership 

where customary norms and values continue to have traction. The late colonial, apartheid and now 

post-apartheid states have all shared a policy tendency towards extending control over African-held 

land by monolithic state-created traditional authorities (now officially known as "traditional councils" 

established in terms of the TLGFA, proposed to be replaced by the Traditional and Khoisan Leadership 

Bill (TLKB)). This control is envisaged to supersede both the variability of historic and current forms of 

tenure, including legal entities that draw on notions of trusteeship or group ownership, and any notion 

of independent property rights by the members of group owning entities. 

Conclusion 

It is argued that despite the significant positive shifts made in the legal architecture of property 

rights, the governance frameworks of the colonial and apartheid periods have not only failed to 

transform the land relations between the Bantustans and other zones of space in South Africa, but 

have rather succeeded in entrenching unequal relations of power and property rights within these 

areas. The extension and elaboration of the powers over land by traditional governance institutions 

to the point of transfer of ownership has in some respects amplified the negative tendencies 

associated with the evolution of the notion of trusteeship so as to enable the actual appropriation of 

people's rights.  

 

In Section 4 we argue that the paradigm of 'formalisation' of rights has misleadingly led in the 

direction of entrenching the binary distinction in property law between the system of title as 

formally regulated by the Deeds Registries Act of 1947, to which all individual rights are being 

channelled, and a subordinate system of customary rights that are subject to the governance 

institutions of unelected traditional authorities. We argue that some necessary adaptations to both 

the structure of property law, and the administrative infrastructure regulating land, including the 

cadastral system, must be made to provide the necessary legal and administrative framework for the 

realisation of property rights. 
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3. Tenure and governance systems linked to continuing patterns of spatial inequality in 
urban South Africa 

Tenure security and urban access have been historically linked in South Africa: limitations on urban 

tenure rights were established as early as 1910, through to urban segregation and apartheid influx 

controls, forced removals to bantustans and the construction of Group Areas townships. Territorial 

segregation has always been a feature of urban South Africa. 82  

Until 1978, black South Africans had temporary occupation rights through section 6, 7 and 8 permits. 

Despite considerable restrictions, the urban black population continued to grow and informal 

settlements with it since the 1960s, so that by the 1970s, informal settlements were a significant 

feature of the urban landscape, in Bantustans and in so-called white South Africa. Informality 

accelerated, despite influx control and when population control gave way to a policy of “orderly 

urbanisation” in the mid-eighties – amid a widening political outcry and urban civic resistance – 

registrable, 99-year leasehold rights became legally possible with the passage of the Black 

Communities Development Act (No. 4 of 1984) as amended. Freehold was also made possible by the 

same Act. A site and services approach followed shortly thereafter, influenced by the Urban 

Foundation private sector think tank, with tenure being delivered through individual, registered title.  

About 110 000 serviced sites were delivered nationally in the late-apartheid years.  

The policy of orderly urbanisation was also significant in this period because it signalled recognition 

by the apartheid-state of the irrevocable break down of influx control. The proposed site and service 

scheme was aligned with international trends at the time which saw the abandonment of public 

housing programmes and the harnessing of the informal housing sector for private sector delivery.83 

Widespread civic resistance to the site and service approach, combined with an escalation in political 

violence in hostels, gave impetus to the establishment of a national housing forum which duly 

negotiated the first post-apartheid housing policy, promulgated as the Housing White Paper in 1994 

and given legal expression in the Housing Act of 1997.  

By 1994 the key urban tenure challenges were:  

 the legacy of exclusion of the majority of South Africans from property ownership until a 
very recent past;  

 protections against evictions given the legacy of forced removals and apartheid spatial 
planning;  

 insecure tenure in urban informal settlements;  

 urban tenure reform in former homeland towns; 

 the drive to privatise township rental stock;  

 informal tenure in backyard shacks.  

The evolution of housing policy 

Shisaka (2011) offers the following time line of policy development.  

1992 - 1994: Policy formulation   
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This period commences with the National Housing Forum and ends with the launch of the National 
Subsidy Programme in 1994. The key focus of this period is the development of South Africa’s 
housing policy.  

1995 - 2001 : Private sector developer driven delivery   

This period commences with the implementation of the National Subsidy Programme in 1995 and 
ends with the termination of the use of conveyancers to pay out subsidies. The period is 
characterised by the delivery of subsidised housing through private sector developers who identified 
land and structured and implemented projects drawing down the subsidy through a process 
managed by conveyancers. Initially developers identified the beneficiaries themselves, towards the 
end of the period beneficiaries were allocated to the project from a waiting list managed by 
Provinces and/or Municipalities.   

2001- 2004: Public sector driven delivery   

This period commences with the termination of the use of conveyancers to pay out subsidies and 
ends with the publishing of the Comprehensive Plan (Breaking New Ground). The period is 
characterised by the delivery of subsidised housing through Provinces and Municipalities who 
structured projects and appointed private sector developers and contractors to implement them. 
Increasingly, small scale builders were appointed to implement projects.   

2004-2009: Delivering human settlements   

This period commences with the publishing of the Comprehensive Plan (BNG) and ends with the 
adoption of the Revised Housing Code. This period is characterised by a focus on sustainable human 
settlements. This came to be interpreted as the implementation of “mega-projects” of which subsidy 
housing was one component. The issue of the need to upgrade informal settlements was identified 
during this period.   

2010+: Informal Settlement Upgrading  

This period commences with the adoption of the Revised Housing Code. Government policy begins 
to focus on upgrading of informal settlements as the key mechanism to address the housing backlog.  
 

 

Currently a Human Settlements White Paper is under development. It will repeal the Housing White 

Paper and the Housing Act and it will result in the promulgation of a new human settlements law.  

The rise of informality 

Urban informality is a fluid concept that takes shape in particular regional locations.  The conventional 

discourse surrounding informality often involves notions of a ‘culture of poverty’ and marginalisation.  

One finds, however, that informality situates itself in the broader politics of state power, economic 

dependency and populist mobilisations.84   

Urban informality has its roots with the emergence of the ‘informal sector’ which resulted from the 

movement of labour to the cities in the mid-twentieth century. Since then, two schools of thought 

have emerged in urban theory debates surrounding informality.  One sees informality as the realm of 
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the marginalised within society as a “temporary manifestation of underdevelopment characterised by 

survival activities of the urban poor”.85  The other views informality as closely tied to the formal sector 

and a permanent and essential part of the modern economy. 

Informal settlements, one manifestation of informality, have been a part of the urban landscape for 

many decades.  Largely seen as an organic part of a city’s growth, in that informal residential areas 

expanded as cities did, uneven development (such as in cases of war or mass displacement) has led to 

informal development overtaking formal development to the extent that today, the majority of sub-

Saharan Africa’s urban residents live in informal settlements.86   

In the urban residential87 context in South Africa, informal land markets have been extensively 

researched and a body of knowledge developed around local norms and standards governing land 

management. “Informal” tenure is an important component of this field of enquiry. However, the local 

arrangements that govern land access, holding and transfer are seldom truly informal, in the sense 

that they are often organised around locally determined “rules of the game”.88 Neither is the state 

completely absent.89 Security in these situations can be fairly widespread, depending on how locally 

legitimate the arrangements are. These are best described as “off-register” or “social” tenures, rather 

than as informal tenure.90      

Protests relating to housing and service delivery and court cases dealing with evictions have 

highlighted the fact that, while policy plans may have been drafted to provide tenure security and 

improve the living conditions of informal settlement residents, the unwillingness of local authorities 

to implement these policies has meant slow progress.   

Spatial Inequality, housing rights and evictions law 

The Constitutional Court has issued a series of land mark judgments concerning housing rights, the 

Grootboom case in 2001 being one of the earliest and best known. Strauss and Liebenberg argue 

however, that “an emphasis on spatial justice remains elusive in the jurisprudence and academic 

literature on section 26”91 even although “spatial inequality, which stems from deep historical and 

social exclusion from formal access to land and housing, continues to hold profound implications for 

South Africa’s urban poor”.92  

They analyse the housing rights and evictions case law to evaluate the extent to which it contributes 

to undoing patterns of spatial inequality. Using the idea that justice has “consequential geography” 

they argue that “current legislative and jurisprudential frameworks fail to adequately address issues 

of spatial justice”.93 Their conclusion is that planning legislation, policy and practice and the 

jurisprudence of the courts need to integrate both the social and spatial dimensions of housing as a 

human right. Their conclusion points in the direction of SPLUMA, and the principle of spatial justice it 

enacts.  

Spatial inequality and the growing idea of “spatial justice” 

Recently, policy commitments have been made to more broadly advancing “spatial justice”.  For 

example, spatial justice is the first development principle in the Spatial Planning and Land Use 

Management Act of 2013 (SPLUMA):  
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(i) past spatial and other development imbalances must be redressed through improved access to and 

use of land; 

(ii) spatial development frameworks and policies at all spheres of government must address the inclusion 

of persons and areas that were previously excluded, with an emphasis on informal settlements, former 

homeland areas and areas characterised by widespread poverty and deprivation; 

(iii) spatial planning mechanisms, including land use schemes, must incorporate provisions that enable 

redress in access to land by disadvantaged communities and persons; 

(iv) land use management systems of must include all areas of a municipality and specifically include 

provisions that are flexible and appropriate for the management of disadvantaged areas, informal 

settlements and former homeland areas; 

(v) land development procedures must include provisions that accommodate access to secure tenure and 

the incremental upgrading of informal areas; 

(vi) a Municipal Planning Tribunal considering an application before it, may not be impeded or restricted 

in the exercise of its discretion solely on the ground that the value of the land or property is affected by 

the outcome of the application. 

This principle creates a legal obligation that future spatial planning, land development and land use 

management must accord with the principle. 

The South African National Development Plan (NDP) lists spatial justice as one of its overarching 

principles for spatial development.  In the NDP, spatial justice is explained as meaning that: 

The historic policy of confining particular groups to limited space, as in ghettoisation 

and segregation, and the unfair allocation of public resources between areas, must be 

reversed to ensure that the needs of the poor are addressed first rather than last.94  

The concept of spatial justice has the potential to be politically powerful in South Africa, where both 

a justiciable state obligation and activist commitment to the concept may be used to transform 

Apartheid-era spatial forms.  However practical definitions of the concept remain elusive, which 

simultaneously renders the state unaccountable to this principle and hinders attempts to use the 

concept to concretely set policy agendas.  The predominant academic understanding of the term is 

that commitments to spatial justice should be about addressing links between spatial circumstances 

and unjust social phenomena, and vice versa.95  The definition favoured by the South African 

government seems to be more historically-oriented, and about “righting the wrongs of the past”. 

Spatial mismatch is one potentially useful dimension of “spatial inequality”.  The spatial mismatch 

hypothesis predicts that unemployment rates will be higher for people living in areas which do not 

have appropriate jobs in close proximity, because this lack of proximity will make it harder for people 

to achieve employment.    

The persistent “apartheid city”96 

As indicated in the introductory section it is widely acknowledged that spatial inequality is a persistent 

apartheid legacy and South Africa’s contemporary cities are still frequently called “apartheid cities”. 
97Although the apartheid urban planning system began to crumble in the late 1980s with urbanisation 

and economic pressures and resistance, its legacy is still evident today. South Africa’s urban areas, 

after 22 years of democracy, are still characterised by spatial inequality: jobs and economic activity 

are generally concentrated around “urban cores”, a disproportionately white elite residing in well-

located city cores, with proximity to economic activity and social amenities and a disproportionate 
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black South African population living on the urban peripheries in dense and poorly serviced 

settlements, far from economic opportunities.98  

Persistent spatial inequality is identified in government policy documents as well. For example, 

Breaking New Ground (BNG) in 2004 recognised that “the inequalities and inefficiencies of the 

apartheid space economy [have] lingered on” and that “the existing spatial fabric has shown little 

change”.99   

The legacy of the apartheid city has proven to be difficult to reverse, despite priority commitments in 

government policy in the housing and planning sectors. A number of factors have contributed to the 

persistence of urban spatial inequality100 including its direct, physical legacy which is difficult to undo; 

private property protections in South Africa’s Constitution101; a strong private development sector 

which has led development and organised powerfully in its interests102; and, perhaps surprisingly, 

post-apartheid housing policy itself. 103  

Pieterse104 and Todes105 argue that private sector developers prefer to construct housing and 

commercial developments in already-established zones of economic and social activity, thus leaving 

poorer areas undeveloped and entrenching existing spatial divides. Turok106 makes the case that 

developers successfully resist municipal efforts to direct private investment into poorer areas.  

Many writers have argued that post-apartheid housing policy, focused on individually titled housing, 

has entrenched, rather than disrupted, spatial inequality by prioritising delivery at scale in inevitably 

peripheral locations. The construction and delivery of freehold housing is cheaper and easier to do at 

scale on peripheral green-field sites than it is in already built-up areas.107   

Housing, jobs and “spatial mismatch” 

There is little evidence to suggest that state-subsidised housing, as some kind of asset for the poor, 

has any systematic ability to facilitate poverty exit108. Recent research undertaken by the Socio-

Economic Rights Institute (SERI) on the spatial mismatch hypothesis argues that “the asset-based 

potential of ownership housing to reduce poverty is over-emphasised in current human settlements 

policy” and that “(m)ore impact would be achieved were the programme to provide opportunities for 

poor people to live close to jobs”.109 

This research explores a poverty trap which is intricately linked to city structure and South Africa’s 

dysfunctional labour market: Living in a badly-located area makes it more difficult to find a job but 

well-located areas are unaffordable for the poor.  This is a quintessential poverty trap, which would 

require targeted and strategic state intervention to address. One such prospect, the national housing 

programme, has failed to adequately respond. Although it has delivered a significant number of 

subsidies since 1994, the location of these properties has not contributed to undoing the apartheid 

legacy of spatial inequality. Were it to do so, a compromise might need to be made between the asset 

creation purpose and better located non-ownership subsidy projects, a balance addressed in the 

concluding sections of this report.  

In South Africa, jobs and economic activity are generally concentrated around “urban cores”, with the 

wealthy (and disproportionately white) urban population living relatively close to these cores, while 

poorer (overwhelmingly black) South Africans remain on city peripheries, far from economic 
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opportunities.110 This means that in South Africa, where jobs are concentrated around the urban core, 

the spatial mismatch question becomes whether people who live on city peripheries face higher 

unemployment because of their location.   

Concluding comments 

In summary, this review of the urban tenure context contains implications for: 

 The human settlements white paper process currently underway 

 The legal framework governing urban tenure security 

 The UISP 

 SPLUMA 

The human settlement white paper should revisit the asset creation logic that underpins the policy 

currently in order to achieve a better balance between potentially competing policy objectives 

regarding housing rights, asset creation and an emphasis on location. If it is to contribute meaningfully 

to spatial equality then more emphasis should be given to: 

 well-located public rental housing in inner cities and former white suburbs; 

 in situ, informal settlement upgrading;  

 intensive development in well-located RDP (IRDP) projects in preference to mega projects in 

generally peripheral locations; 

The implications of this review for the legal framework are to consider increasing the legal and 

administrative recognition afforded to urban occupation rights beyond PIE. Land administration would 

be a significant area of policy development in this respect.  

The SPLUMA implications are to: 

 define the principle of spatial justice so that it can be more meaningful applied (and 

measured) in an urban context 

 develop a programme of municipal support regarding SPLUMA and informal settlements in 

order to realise the potential of the Act  

The Housing Code / UISP implications are: 

 to reinforce the intention of the programme for relocation as an option of last resort, 

especially where informal settlements are relatively well located compared to proposed 

relocation sites 

 to more fully explore the alternative tenure options proposed in the programme such as the 

commodatum (a gratuitous loan of a site for occupation regulated by common law 

principles) and rental arrangements (regulated by the Rental Housing Act) and a range of 

“promising practices” advocated for in the non-state sector using planning law and 

administrative recognition  

Urban tenure remains largely concealed within the housing and planning sectors. It is partly as a result 

of this invisibility that urban tenure security is generally conflated with registered title. An urban 

tenure reform programme should aim to provide access to tenure security, and the benefits that are 

meant to derive from it. Central to this purpose should be ensuring that tenure reform increases 

spatial justice and spatial equity.  
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4. Perspectives on property and attempts to secure land tenure in South Africa in urban and 
rural settings 

Titling and spatial inequality in urban areas 

A Finmark study in 2011111 investigated “the extent to which a subsidy house is a financial asset in the 

hands of the subsidy beneficiary. The primary focus of the study therefore was to increase 

understanding of the effectiveness of the national subsidy programme in providing housing assets to 

poor people and the impact of this on poverty and inequality in South Africa”.112  The significant finding 

was that close to half of the subsidised properties in South Africa had not been registered, meaning 

that nearly 50% of housing beneficiaries did not yet have title to their subsidised properties. The study 

covered both RDP and DBS subsidy properties. Lack of title deed registration at this scale severely 

compromises the ability of the housing programme to contribute to poverty exit on its own terms, as 

asset ownership is a central feature of the approach.  

The Finmark research, and an extension to it, undertaken by Urban LandMark in the same year,113 

identified lack of title deed registration as being more of a bureaucratic problem than something 

fundamental to the programme itself, or indeed to our ownership paradigm in South Africa. For 

example, lack of township proclamation and the failure of beneficiaries to collect their title deeds. As 

a result, the main recommendations included a title deed backlog eradication programme. Indeed, 

this approach has been taken up in several provinces. For example, an initiative of the Western Cape 

provincial government aims to rectify delays in the registration of title deeds. At the national sphere, 

the Estate Agents Board has taken the lead in a similar “rectification” approach. Gauteng province has 

a long history in transferring township rental properties and a rich experience of the local complexities. 

The impact of the Finmark study finding on the asset ownership rationale of the housing programme 

has been under-explored but it begs a more fundamental question about whether or not South 

Africa’s title deed registration system can work for the majority of South Africans. Is it merely a 

question of a backlog to be rectified? Is the problem accurately identified as one of delay? Or, is the 

system itself unable to cope with the demands of registering the scale of properties required were the 

majority of South Africans to access the deeds registry?  

Some of the problems that were encountered in the Western Cape initiative point to the more 

systemic constraints114. For example, efforts to rectify the backlog immediately confronted the need 

to identify original subsidy beneficiaries. Although original subsidy beneficiaries can be identified off 

the housing subsidy database, they are not necessarily the existing occupants of the subsidy property. 

Title deed rectification can become an expensive, time consuming, but ultimately paper based, 

exercise that has little to do with the reality “on-the-ground”. Title might well be registered in the 

name of subsidy beneficiaries but they may not be the current property holders. Identifying the 

existing occupants requires undertaking occupancy surveys that will themselves yield results that are 

time bound: snapshots of occupancy at a specific moment in time. Once the occupancy survey findings 

are in, then the mismatch between approved beneficiary and actual occupants needs to be resolved, 

potentially requiring rights enquiry and adjudication.  

Rather than a once-off rectification programme, these initiatives could well become a permanent, 

ongoing effort to keep the deeds registry up-to-date with dynamics on the ground due to death, 

separation, divorce, familial conflict, circular migration and other forms of mobility resulting in 
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transfer, sale, donation, sharing, “looking after”, custodianship and a host of under-researched “social 

tenures” that do not “fit” into South Africa’s western, Roman Dutch inspired property paradigm.  

A backlog in title deed registration in the context of land scale titling schemes, of which our national 

housing subsidy scheme is an example, is not unusual internationally115 and has been ascribed to the 

capacity required to adjudicate, survey and register large numbers of individual title.116 Further, UN 

Habitat sees the goal of achieving “complete title coverage” as highly unlikely: it would take centuries 

to achieve at the current rate (UN Habitat, 2012, p2). 

Perspectives on property 

Some schools of thought view property as a means for accumulating wealth, and here tenure security 

relates to securing property for wealth accumulation or growing one's asset base. This is achieved 

when land or house sales generate a profit, enabling the seller to invest the profits in the purchase of 

another house, thereby moving up a “property ladder” to a bigger house in a better area.  

There is little evidence to suggest that state-subsidised housing, as some kind of asset for the poor, 

has any systematic ability to facilitate poverty exit117. Recent research undertaken by the Socio-

Economic Rights Institute (SERI) on the spatial mismatch hypothesis argues that “the asset-based 

potential of ownership housing to reduce poverty is over-emphasised in current human settlements 

policy” and that “(m)ore [poverty exit] impact would be achieved were the programme to provide 

opportunities for poor people to live close to jobs”.118  

This notion of property mobility through titling does not reflect the realities of land relations for most 

South Africans, for whom tenure security is a form of livelihood security. Many land holders view a 

house or plot as a family asset which most family members strive to keep well out of the market. In 

urban areas, where the demand for housing far outstrips the supply, owners are often induced into 

selling subsidised homes for less than the value of the subsidy, as mentioned above, thus often moving 

down the property ladder, back into informality. These transactions, moreover, frequently occur 

through 'informal' transactions.  

Formal credit generally requires legally recognisable rights, such as a long-term lease, Permission to 

Occupy (PTO) or a title deed. There is a risk, however, that providing tenure for these purposes can 

undermine the actual tenure security in local or customary tenure systems, which we refer to as 'social 

tenures' by dint of their association with socially derived norms. Market-based evictions regularly 

occur on titled land or in the case of leases. Where customary rights are already in existence, leases 

convert strong rights of customary ownership into legally weaker tenancy rights, and increase the 

possibility of alienation. 

Tenure diversity and the freehold ‘fixation’ 

The relationship between tenure and poverty is thus not resolved by simple recourse to titling and 

home ownership. A huge and growing body of empirical research all over Africa reveals that there is 

not a causative relationship between these two phenomena (see the final chapter in this report), 

showing that titling is not a 'silver bullet' out of poverty as is misleadingly caricatured by some 

economists and policy makers. Poverty and tenure should be analysed in their own right, as these are 
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separate phenomena. The coincidence of poor households without formally recognised tenure is a 

political issue that is a problem of property law more broadly. 

Without demonstrable symbols of tenure security, people in informal and rural settlements cannot 

get access to basic services, small scale finance and public investment in infrastructure like water 

services. One of our major challenges is to make sure that tenure security is sufficient to access these 

benefits, as in many places municipalities are reluctant to provide services unless a township is 

established and title deeds issued. This is one of the key areas where more innovation is needed in 

South Africa.  

'Freehold' tenure is defined by its association with the possession of a title deed, which in turn defines 

tenure as 'ownership' to which only registerable rights can aspire. To be registerable, property 

boundaries must be surveyed by professional, accredited land surveyors to maximum and statutorily 

defined standards of precision with very narrow margins of error, a system patently inappropriate in 

customary tenure systems, as well as social tenures that have emerged in informal settlements. The 

definition of ownership in terms of title excludes customary property rights from the scope of 

ownership. Registered titles are generally issued to legally identifiable persons or corporate entities, 

and thus exclude categories of title holders, such as communal or group land holders who access rights 

by way of kinship relationships rather than by identifying individuals.  

It has long been debated in the context of colonial conquest and legal pluralism whether titling 

constitutes a superior form of tenure. There are increasingly vociferous voices arguing in support of a 

diversity of tenure forms that should receive statutory or other official recognition. On the other hand, 

many insist that registered title is the answer to both tenure security and economic development.  

Due to 'fixation' with freehold by many policy makers, law makers and officialdom, formal titles have 

become synonymous with 'formalisation', while other well-established forms of tenure tend to be 

overshadowed. One of the consequences is that government does not provide the equivalent 

administrative infrastructure, planning and information systems support to off-register tenures as it 

does to the legally recognised system of deeds that are hierarchically placed at the apex of a property 

hierarchy. The lack of administrative and juridical support increases the levels of insecurity of off-

register tenures, thus setting in motion a self-fulfilling prophecy of inadequate performance.  

As detailed in the annexure to this report, a growing number of international institutions, including 

the World Bank, have become increasingly aware of the limitations of strategies based on 

formalisation of land markets. Non-governmental institutions that engage with tenure issues on the 

ground have long been providing empirical evidence to counter the claim that individual titling 

provides superior levels of security (and can show that titling can actually exacerbate insecurity); or is 

an appropriate expression of property rights in the context of customary or neo-customary ideas 

about owning and holding land.  

The belief that nothing short of freehold title secures tenure focuses policy and practical attention, 

including budgets, on  processes of systematic registration of title which (a) would take decades to 

achieve; (b) demands an astronomical budget; and (c) which is never a once-off item on the national 

budget, since the evidence points conclusively that title registration tends to 'regress', frequently 

within a single generation, back to known and familiar local practices, as holders do not register 

transfers.119 The evidence that titles are not sustained by their owners through registration of transfer 
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(thus not fulfilling the legal requirements of title) is overwhelming, not only in South Africa, but in 

other African countries where titling has been pursued.120  

The property system requires currency of title deeds for these to pass legal muster, and the systematic 

'lapsing' of title deeds suggests strongly that the normative misfits are simply too large to ignore. 

These qualifications beg the question of why other forms of entitlement, which are built on local 

norms and practices, do not attract policy attention, legal recognition, budgets and comprehensive 

administrative support. The latter includes systems of spatial identification, planning, dispute 

resolution, adjudication, recording and inheritance and succession. These are fundamentally political 

questions. 

Arguments for a range of instruments enabling tenure security 

There is growing recognition that a range of tenure instruments can, and should be employed to 

secure a range of tenures. These require legal and budgetary recognition and support proportionally 

equivalent to the formal institutions and official accoutrements that provide legality and 

administrative support to the system of Deeds.  

Overall it is highly misleading to conflate ‘tenure’ and ‘title’, as many do, or to use these terms 

interchangeably. Tenure is secured and legitimated by a range of local, legal and administrative 

processes, and tenure takes a variety of forms. Freehold title is only one of many forms that tenure 

can take. It is designed for asset formation of a certain kind, and is dependent on the market, and not 

suitably configured to support social tenures. These are not the organising principles that inform the 

tenure practices of social tenures. These are informed by norms that define access to, and control of 

the land, not in terms of the market, but in terms of active social relationships that link multiple family 

residences stretched spatially across different localities and contexts. To suggest that titling is 

synonymous with tenure shuts down possibilities for recognition of strong tenure rights by other 

means, or for incremental processes of reform.  

Evidence shows that it is not the form of tenure in itself that brings about tenure security, whether we 

are speaking of registered titles, certification or unrecorded mechanisms of legitimation. Tenure is 

secured when rights can be realised through (a) their legitimacy in the eyes of society, and (b) access 

to the range of supportive legal and administrative mechanisms that allow rights to be actualised in 

practice. In other words, the important criterion for tenure security is the ability of rights holders to 

enforce a socially legitimate tenure system that is backed up by strong governance and juristic 

institutions. 

Despite this evidence the reform trajectory of 'upgrading' rights or systems of rights into the Deeds 

and Registration system has continued to dominate the legal tenure reform trajectory of the post-

apartheid period.  However, this direction has been qualified by, a portfolio of new laws that provide 

protection to vulnerable rights across all the property configurations, from private to state owned 

land, and communal land. The new laws do not extinguish the rights of 'owners' as defined in common 

law, but provide for the possibility of coincidental rights to the same property.  

 

This reflects a significant jurisprudential shift away from the acceptance of exclusive private property 

rights, an interpretation that was consciously chosen by the South African judiciary early in the 

twentieth century121.  
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Recognition of bundles of rights 

The shift can be characterised in terms of the concept of a 'bundle of rights', which accommodates 

the notion of shared or coincidental rights to the same property. These need not necessarily be equal 

in value, e.g. people may have defined rights of occupation on private or state-owned land, or 

protection against eviction. The 'bundle of rights' interpretation of property law represents a 

breakthrough in the direction of acceptance of norms previously defined as 'informal' and of no 

enforceable value against 'owners', towards formal recognition of enforceable 'rights'.  

Preventing eviction 

Security against eviction has increased considerably since 1994 as a result of numerous court cases 

that have led to the development of a body of case law around the right to housing. The rapid 

development of jurisprudence regulating evictions in urban and rural contexts has helped to 

concretise constitutional principles and socio-economic rights and substantially slowed down the rate 

of forced removals and evictions.  

Current residents in informal settlements, regardless of the lawfulness of their occupation and 

irrespective of how the settlements are assessed and categorised, possess a range of substantive and 

procedural protections that impose obligations on municipalities, private land owners and occupiers 

and rights holders.122 The protections can be summarised as follows: 

 procedural requirements for an eviction; 

 meaningful engagement; 

 rights of private property owners; 

 municipal provision of alternative accommodation; 

 “adequate” alternative accommodation, or expropriation of the right of residence; 

 accountability of municipal office bearers to enforce court orders. 
 

Threats to tenure security do not come from the state alone. In the agricultural and mining sectors 

evictions can originate from land owners, and can also arise within communities and families. 

Overall notions of a bundle of rights have not gone far enough in confronting the asymmetrical 

relationships in South Africa's property law. While the rights-based policies and laws of the early post-

apartheid period have had the effect of considerably diluting the exclusiveness of ownership inherent 

in past property law, they have not been able to address the general legal inferiority associated with 

customary and off register rights.  

The collapse of the management of customary rights in rural areas  

It would be no overstatement to claim that the management and administration of land rights in the 

communal areas of the former Bantustans have 'collapsed' in the sense that there is no identifiable 

'system' that draws together the various components of a viable land administration system. In section 

2 we concluded that the rationale of the colonial and apartheid regimes resulted in the phenomenon 

where African land rights did not exist outside of, or apart from, administration. African tenure was 

reduced to an administrative system that incorporated all aspects of African daily lives. With the 

introduction of constitutionally recognised 'rights', which enjoy a life in their own right, there has been 
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a dramatic shift towards acceptance in law and practice of the existence of land tenure rights, even if 

these rights are over-layered by stronger rights.  

 

There is, however, a bitter irony in that in the post-apartheid era, where rights have been defined and 

are protected, there is a virtual absence of state administration to provide the range of administrative 

supports needed to make these rights real, in the sense of meaningful and actionable rights that come 

to play in people's day-to-day lives, from engaging in transactions to negotiating for services. Thus, 

communal tenure regimes, along with other off-register tenures in commercial farming and urban 

areas, continue to be vulnerable to the predations of powerful interests, including traditional elites, 

mining houses, local authorities etc., with no obvious means by which to check abuses and corruption 

other than by litigation. There has thus been an unprecedented use of the courts in providing direction 

in cases of disputed rights (frequently involving abuse of power by traditional authorities) in what 

ought to be regulated by policies and administrative processes and procedures that relate to statutory 

law. Thus, from being overly circumscribed by administration, rights are now vulnerable as a result of 

the virtual absence thereof. 

 

The scope of the Native Land Administration Act in the past, through its network of proclamations, 

embraced all the facets and components of land administration, including spatial planning, land use 

management, transmission practices and inheritance, etc, albeit in the form of highly authoritarian 

and centralised forms of governance. Land holders could slip under the radar of the edicts of the law, 

but the tentacles of Bantu Authorities reached deeply into people's daily lives.  

 

With the dismantling of these structures and institutions, e.g. magisterial district commissioner's 

offices (where the commissioners doubled up as magistrates), there are no locally accessible civil 

institutions at community level that can mediate between local households on the one hand, and 

municipalities, provincial and national authorities, and investors in land developments, including the 

state, tourist or mining houses, on the other. The only recourse is to local traditional structures that 

have been re-established in terms of TLGFA.  

 

In the absence of state administrators, there is no alternative civil law administrative framework to 

regulate the range of support functions to make rights fully realisable and protect them from abuse.  

 

This requires the development of functions and processes including: 

 Land use management and spatial planning regulations, which are, in theory, promoted by the 

Spatial Planning and Land Use Management Act (no 16 of 1913) which purports to address 'spatial 

justice';  

 Adjudication of existing land rights, that is, authoritative recognition (oral or documented) of the 

legitimacy of rights at the level of family and individual, which can be agreed with reference to 

locally accepted normative standards by family members or household residents, neighbours, 

etc; or, where more systematic community-level enquiries are needed, e.g. for land 

developments or restitution, by a higher authority. There is a need for a consistent application of 

accepted principles of adjudication, not to be confused with dispute resolution or judicial 

processes. This is an objective process that follows agreed local norms (which may be variable) 

and in all cases, must be consistent with general constitutional principles.  The process is 
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comparable to the checks performed by private property conveyancers as well as those employed 

in the Deeds registries.123  

 A system of arbitration to resolve disputes that may originate in spatial contestation over 

boundaries, family conflicts over rights, or contestation over rights that may be sparked by 

administrative or adjudication processes. These institutions should be readily accessible to local 

communities.  

 An office of a land ombudsman that can play a continued custodial role on account of the 

pervasive uncertainty and abuse of customary land rights. According to Cousins124, an 

independent and impartial body such as an ombudsman could be established to act in support of 

land rights in both urban and rural areas and in land reform contexts.  

An ombudsman would be empowered to investigate complaints and 
requests for assistance from land rights holders and others. This body 
would also facilitate solutions in situations of conflict and disagreement. 
It could hold powers of investigation as well as conciliation and 
arbitration. Its purpose would be to ensure that the state and other 
institutions fulfil their obligations to confer, recognise and protect land 
rights, and to promote agreed solutions outside of the courts. Its role 
would be complementary to those of government departments.125 

 The alignment of inheritance and succession law with customary norms and values, rather than 

being relegated to official common-law norms that many families do not identify with. There 

should be a thorough review of the Intestate Succession Act (no 81 of 1987) that is currently 

obligatory for all systems of property following the Constitutional Court judgement, Bhe & others 

v Magistrate Khayelitsha & others 2005. This is required to bring it in line, not only with 

constitutional principles (as interpreted by the courts) but also customary principles126. 

 

The brief summary of functions above speaks to the failure to complete a process of review of the 

Native (Black) Administration Act of 1927, which has resulted in the paradoxical outcome that in 

dismantling former apartheid institutions and the various proclamations associated with the Act, the 

administrative rug has been pulled from under the feet of rights holders.  

The paradoxical outcome is that where land holders previously had administration but not rights, they 

now have rights but not administration to fully realise their rights. This naturally bolsters the claims of 

traditional authorities to have their powers over land administration strengthened. In this scenario, 

subjects have limited recourse to due legal process outside of this spatially and racially segregated 

institutional framework. 

This requires a comprehensive review of post-apartheid land administration with the view to replacing 

the various components of the discredited 'native administration' system with a modern land 

administration framework in line with both constitutional principles and customary norms and values.  

The absence of a modern governance framework that allows for the realisation of the rights that have 

been elaborated in various laws could be seen to lie at the heart of the vulnerability of these newly 

protected rights. Thus, it is argued, the failure to replace these components after the disassembling 

of colonial and apartheid administrative systems has opened these rights to manipulation by the 

powerful, and in some situations, they have been reduced to virtual informality. There are 

nevertheless countless examples that provide evidence of the resilience, sustainability and even 



37 
 

vibrancy of customary rights, but like all rights, they need to be managed within a framework of 

governance that embraces broadly acceptable norms and values that line up with the Constitution. 

Current legislation relying on formalisation of various kinds 

Communal Property Associations (CPA) Act (no 28 of 1996) 

During the early phase of tenure reform, when 'rights' took centre stage in tenure reforms, a new 

property vehicle was designed for awards of land that clearly needed to be distinguished as the 

property of the beneficiaries of restitution or redistribution, and also to provide for democratic forms 

of governance thereof. Communal property institutions (CPIs) were seen as the answer. The CPA Act 

required no major changes to the structure of property law, and is thus an example of formalisation 

using the existing property system for both spatial boundary identification, and for registration of 

group title. The model departs from formalisation via subdivision, by providing for the recognition of 

group ownership under shared rules, with title registered in the name of the joint property holding 

entity. The boundary demarcation and title registration followed the existing formal administration of 

property via the Deeds Registries Act (no 47 of 1937).  

 

Among the problems that have emerged are the lack of definition of individual customary rights at the 

level of the family within the ambit of the CPA ownership regime, and the problem that accumulation 

by some comes at the expense of the rights of others. Another political problem has emerged in that 

intensely competitive and conflictual relations have developed between traditional authority 

structures (TCs) wishing to extend their jurisdiction over privately owned CPA land. The inappropriate 

policy response has been to argue for transfer of ownership to TCs in the same way that rights are 

transferred in ownership to CPA entities, thus exacerbating the problem that CPAs were partly 

designed to overcome, i.e. to clearly distinguish the rights of purchasers and claimants.  

 

The recently proposed CPA Amendment Bill (2016) has recently lurched towards a process of 

increased formalisation. It stipulates an obligatory General Plan, which translates into formal, 

surveyed subdivision, as for a township, i.e. individually defined rights and surveyed land use zones. 

GPs may be a positive possibility in some areas, provided the land use planning is carefully facilitated 

and participatory. Other proposed changes in the draft Amendment Bill aim to turn CPAs into 

management and not landowning entities (such as Body Corporates), but this shift is highly 

contentious, since it is unclear where the 'ownership' functions will rest. If ownership is intended to 

be transferred to individuals, the problems of titling as discussed above will inevitably emerge. If 

ownership is intended to be transferred to a state entity, the problems discussed under 'state 

trusteeship' above need to be taken into consideration. 

The Upgrading of Land Tenure Rights Amendment Act (no 34 of 1996) 

As already mentioned, a central plank in the pre-democratic era reforms was the Upgrading of Land 

Tenure Rights Act (no 112 of 1991) known as ULTRA. ULTRA has since its passage become a key piece 

of legislation adopted by the post-apartheid government and remains part of its thinking. The 1996 

amendment pays attention to important details, but with minimal changes to the original 

conception.127 ULTRA reflects the dominant interpretation of 'formalisation' as a process of conversion 

of rights to freehold, critiqued in the sections above.  
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ULTRA has been difficult if not near impossible to apply effectively in rural areas128 for several reasons 

that support the arguments above: 

 

(a) The title deeds of quitrent and deeds of grant (defined as schedule 1 rights) do not reflect current 

ownership. The processes of adjudication to establish who the current 'owners' are is near-impossible 

on account of the complex dynamics of kinship claims on property over generations and within the 

current generation. 

(b) There are usually multiple claims by family members to property, and registration in the name of 

one or two members of the family often leads to family disputes as to the ownership. 

(c) Informal land markets lead to rapid turnover of properties that go unregistered.  

(d) There are invariably overlapping rights with tenants and informal occupiers to land in the case of 

quitrent settlements, including highly contested rights to the common property. These problems 

cannot be solved by automatic conversion to freehold, which may even compound the problem. This 

problem has spatial relevance in that the only solution would entail redistribution of land. 

The Upgrading of Land Tenure Rights Act has thus had limited effectiveness in practice129. The 

automatic conversion of rural quitrents has led to a purely paper exercise without solving the 

fundamental questions of (a) overlapping rights which only redistribution policies could ultimately 

help to solve and (b) the problem of lack of currency of deeds registers which can only be solved by 

finding closer matches between individual tenure and customary concepts of land holding and 

transmission. 

ULTRA was seen at the time of its passage as the ultimate means by which tenure would move along 

the continuum from informal to formal status with the end result of freehold title. Policy makers 

regarded this approach as unquestioningly rational and correct. With the passage of time it has 

become abundantly evident that upgrading so-called ‘lower order’ rights to freehold title is not as 

simple as it appears. In spite of the evidence suggesting that a simple evolutionary model from ‘lower 

order’ rights to freehold is not working as expected, and that the problems are complex, the approach 

has had – and continues to have – remarkable tenacity among officialdom and some political and 

business lobbies.   

Land Titles Adjustment Act 111 of 1993 (as amended by the Land Affairs General Amendment Act 
11 of 1995) 

This Act has remained one of the central pillars of the post-apartheid land tenure-related laws, even 

though it was enacted shortly prior to the democratic transition. The Act applies to land titles that 

have lost currency. It is a modernised version of a legal clause in Section 8 of the Native Administration 

Act of 1927 that allowed for similar measures.  

The Act provides for administrative measures to ‘update’ title deeds (quitrent or freehold) whose 

ownership details in the Deeds Registry are not up to date. In terms of the Deeds Registries Act of 

1947, ‘ownership’ requires that land be registered in the name of the living owner. It is a critically 

important requirement for the legality of ownership for registers to be in the name of the living owner. 
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Administrators recognised at an early stage (particularly in the Cape where a number of freehold and 

quitrent titles had been issued in the nineteenth century) that Africans tended to avoid registering 

transfers after sales or death. The above Act (and its predecessors) allow for various administrative 

short-cuts to convey title to its present owners without requiring the current owners to go through 

the expensive and time-consuming legal steps of conveyancing to achieve this. Magistrates and legal 

commissioners are given powers to adjudicate ownership and override conventional conveyancing.  

Over the years the state has incurred massive expenses in updating titles, but in a large percentage of 

cases, the new ‘owners’ do not sustain the process of transferring titles, and they hence tend to revert 

rapidly to status quo ante, where transfers are not registered. In practice, African forms of freehold 

have tended to prioritise family interests over those of individuals. Contrary to western models of 

exclusive ownership, African freehold has tended to emphasise inclusive customary values. Empirical 

research reveals130 that the selection of a particular named heir(s) or owner(s), as required by law, 

does not accord with a prevalent practice among title holders to give access rights to all members of 

the family related through accepted customary kinship ties (which are different from western patterns 

of kinship) without necessarily naming them. Selected representatives regarded as ‘custodians’ and 

not owners with rights of alienation. This is contrary to the act of registration that consciously bestows 

powers of alienation. These patterns are being reported in newly titled urban townships, thus 

multiplying the scale of the problem exponentially.  

The Land Titles Adjustment Act should be reconsidered in its entirety. The Act contributes to 

reproducing a dysfunctional programme of reform that prioritises title as the ultimate model of land 

tenure reform. As the arguments above indicate, the reasoning behind promoting this model is flawed, 

and creates the paradoxical effect of requiring a law to fix a problem that has come about as a result 

of the very problem it is designed to fix, resulting in a circular, self-perpetuating process of disjuncture.  

The Interim Protection of Informal Land Rights Act (no 31 of 1996) 

IPILRA is a short piece of legislation that provides blanket protection of informal rights defined to 

include the communal tenure areas, excluding tenants, labour tenants, sharecroppers or employees 

whose rights derive from a contractual relationship.  

This legislation was intended as a temporary measure to secure the rights of people occupying land 

without formal documentary rights, pending the introduction of more comprehensive reform. In the 

absence of such legislation, the Act has been extended annually and remains in force. Informal rights 

to land such as rights to household plots, fields, grazing land or other shared resources (for example, 

forests) are protected. The Act has proved to have remarkably strong legal traction since it extends 

blanket protection provisions.  

Section 2 contains the core of the Act, and means that a person may not be deprived of an informal 

right except either with the person’s consent or by expropriation. The formulation is the same as that 

of the property clause in the Constitution. The wording implies that rights under this Act qualify as 

property rights that approach the category of 'real rights' in the common law. Unfortunately, this 

provision is not well understood by bureaucrats and developers who routinely violate communal 

rights for land or infrastructure developments. 
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IPILRA has demonstrated a great potential in strengthening rights in land through a fairly simple, 

statutory blanket measure, rather than individually. Although this approach needs to be bolstered 

considerably with increased definition of substantive rights, it has proven its worth as a starting point 

to incrementally securing tenure rights, and should be far more widely used that it is currently.  IPILRA 

would indeed provide a good basis from which to generate communal land tenure reform that is 

sustainable. It is not known empirically the extent to which IPILRA has been used to secure rights, but 

it has been successfully used by a facilitator in the former Transkei to make sure that land 

developments do not result in arbitrary dispossession of communal land rights. In cases of 

developments such as expansion of small towns into communal areas, IPILRA was successfully used to 

negotiate with, and compensate rights holders.131  

IPILRA is an excellent example of an alternative and countervailing measure to 'formalisation' by 

upgrading to individual title. It is recommended that IPILRA be the starting point for strengthening the 

property rights of communal tenure land holders. It needs revision to provide more substantive 

definition of rights, particularly the rights of families, but without attempting to link the rights to single 

boundaried parcels and registered individual identities.  

The Transformation of Certain Rural Areas Act (no 94 of 1998) 

TRANCRAA applies to 23 rural 'coloured' areas covering 18 000km2 in four provinces: 12 in the Western 

Cape, 8 in the Northern Cape, 2 in the Free State and 1 in the Eastern Cape. These areas were 

previously mission stations, occupied by people of mixed Khoi, San and European descent. The land 

was later nationalised, regulated by Coloured Rural Areas Act of 1963 and the Rural Areas Act 9 of 

1987. As a result of strong advocacy, TRANCRAA aimed to restore the land to the historical rights 

holders who felt aggrieved by the loss of their ancestral lands to the state, white farmers and mining 

companies. Since most land dispossession took place before 1913, residents cannot lodge restitution 

claims, and the major emphasis of land reform has thus been on redistribution, as discussed in the 

Diagnostic Report for the HLP compiled by PLAAS. 

TRANCRAA is thus a prime example of legislation aimed at restoring rights through processes of 

formalisation. The law provides for 'transfer' of the land to an entity, either a municipality or a 

Communal Property Association; failing which another legal entity may be approved. Land in 

designated township areas (section 2 land) must, however, remain vested in the municipalities, and 

people may register private title on residential plots in townships. There has been a general preference 

by those with voting rights to opt for CPAs, which, however, has so far not solved a range of tenure 

problems that arise when the relative rights of individual, family and community rights must be 

balanced and applied to applicable categories of land.  

The implementation of TRANCRAA has been extremely slow, tedious and at times marked by complete 

inactivity. The delays have resulted in a loss of momentum and community demoralisation, which, 

though resurrected with the establishment of a TRANCRAA Task Team, illustrates the enormity and 

complexity of formalisation processes, and begs the question of whether an alternative approach 

could have been taken. 

Only one area has been 'transformed', the term used to refer to an area that has been successfully 

transferred. 'Transformation' is conflated with transfer of the land rather than with substantial 

strengthening of rights. The official processes of transformation are firstly, a land rights enquiry aimed 
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at establishing the tenure rights and governance rights of members and secondly a process of 

investigating land use in detail. For these purposes, TRANCRAA provides resources to record and map 

family and individual use rights, and to help resolve land-related conflicts. A Transformation 

Committee is supposed to hold meetings least once a month to provide feedback on progress132. 

The emphasis in official circles in DRDLR has more recently shifted away from resolving complex 

internal issues of defining rights and resolving disputes, to a fast-track transfer agenda, i.e. 'transfer 

first, and sort out the internal rights issues later'. This approach involves resolving who should hold 

the outer boundary so that the land can be transferred, leaving the complex internal contestations for 

later.  

Any formalisation process invariably throws up deep-seated conflicts within and between families 

regarding who got rights in the past, and who should qualify for rights in the present. The processual 

and painstaking model of participatory research may be contrasted with the formalisation model that 

attempts to apply a quick-fix 'silver bullet' solution by subdivision and titling. The customary approach 

of certifying only one (male) person for registration sets the scene for contestation by those in the 

family (and their descendants) who are unregistered. Thus, the issue of individual versus familial rights 

is a burning issue, and is usually fuelled by registration and titling if it is applied as the first recourse. 

Additional problems have emerged where township land has been transferred to a municipality. Here 

rights to land have become embroiled in housing issues. There is contestation over the housing lists, 

since the latter is an official allocation process that follows the list consecutively. Many people contest 

the official approach, arguing that descendants of rights holders, especially those occupying informal 

housing, should have priority and that TRANCRAA claimants should have a say in the process of 

housing allocation. 

The TRANCRAA process is an early-warning system for the problems that emerge using the models of 

formalisation that tend to be the standard preferred policy stance of policy and law-makers. The 

model starts with making rights registerable through survey and title, and then follows with intractable 

problems and conflicts that emerge as a result of the relative rights that are held between family 

members and between families and the community. The approach does not accommodate the 

complex internal familial affiliations that cause contestation, not unlike the intractable problems that 

emerge during 'rights enquiries', or that commissioners face in conducting 'titles adjustments', as 

discussed above.  

The lack of progress contributes to a sense of insecurity that pervades situations where no authority 

takes overall responsibility, for which municipalities have proved incapable in spite of their powers. In 

other words, people have occupation of the land, and blanket approval to be there, but without 

individual statutory authority and without identifiable certification, which fuels internal or intra-family 

disputes.  

The question remains whether an alternative approach would not be far preferable, given the critique 

of the titling model above. A process that starts with detailed land use planning, zoning and 

identification of rights outside the formal registration system, using a local records system for 

recording rights, is likely to be more sustainable over time. Here a strengthened version of IPILRA 

would provide the basic nuts and bolts of statutorily recognised rights, including individual rights. This 
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approach could provide the long-term foundation for conversion to individual title where situations 

support such transfers.  

Communal Land Rights Act (also known as CLRA) 11 of 2004 (declared unconstitutional 11 May 
2010); the Communal Land Tenure Policy (CLTP) 12 December 2013; the Communal Land Tenure 
Bill of 2015 and the Traditional Leadership and Governance Framework Act, No 41 of 2003 (As 
amended by the Traditional Leadership and Governance Framework Amendment Act 23 of 2009) 

The CLRA needs to be understood in relation to the Traditional Leadership and Governance 

Framework Act (“TLGFA”), 41 of 2003, since the two were closely inter-related and thus discussed 

jointly for present purposes.  

 

The evolution of an appropriate legal and administrative framework to define the legal parameters of 

communal land tenure and governance has not found resolution after twenty years of contestation. 

At stake is the legal definition of ownership of communal land rights, whether these should be vested 

in individuals, entities or traditional authorities. There are sharply divided positions that reflect 

substantially different approaches to formalisation of customary rights. Policy and law makers in the 

period from 1994 to 2000 attempted to design a legal framework in line with the White Paper on Land 

Reform published in 1997, which vested rights in the members of communities with communal (or 

customary) land rights, but allowed for movement towards individual rights by majority consent (a 

process unlikely to be triggered at scale in the short or medium term, but accommodated 

nonetheless). After 2000 this approach was rejected in favour of the vesting of rights in traditional 

councils by way of transfer of title into their name.  

 

The idea of transfer of title to traditional entities represents a radical shift away from the rights-based 

approach that provides for the direct recognition of the rights of members of families, groups, clans, 

etc. or recognition of group rights via CPAs. The transfer of title to traditional entities is a regression 

to the 'indirect rule' approach that informed the colonial and apartheid policies discussed in chapter 

2 above, which eventually proved to be the main pillars in the constitution of homelands, the idea of 

'self-rule' and eventually Bantustans. This shift is explained by the political compromises that were 

made during the compilation of the Constitution, where traditional leaders were accorded 

disproportionate powers that, far from being slowly reined in to accord with democratic 

constitutionalism, have in fact been emboldened in response to their clamouring for more recognition 

and powers, especially over land administration and traditional courts.  

 

During the first phase of law-making, rights were defined in terms of existing tenure relations on land 

held in Trust for long terms occupiers, who are regarded as the de facto owners of the land. As 

mentioned, IPILRA provides blanket protection of property rights, making it unlawful to alienate these 

rights without having followed formal measures of expropriation, a legal mechanism that is 

tantamount to acknowledging the rights as real rights. Building on this foundation, the next proposed 

step was the Land Rights Bill, which set out in detail the scope of the rights and the governance 

structures to regulate them. According to this model, members would have had the right to choose 

which institution should manage and administer land rights on their behalf. The proposed group 

systems were designed to provide ‘bottom line’ protections for their members, consistent with 

constitutional principles of democracy, equality (including gender equality) and due process. In 

summary, the Bill proposed to recognise customary rights in their own right, not defined in terms of 
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individual western title, but at the same time not smothering the possible spontaneous movement 

towards more individualised rights.   

In contrast to this approach, the policies adopted since 2000 represent the diametrically opposing 

view that land should be transferred to traditional authority structures, called Traditional Councils 

created in terms of the TLGFA. The latter provides for explicit recognition of Traditional Councils as 

the land administration bodies of communal land defined in terms of communal land policies133. These 

define the spatial jurisdictions of Traditional Council in terms of colonial and apartheid boundaries. 

The Communal Land Rights Act of 2014 (void since 2010), the Communal Land Tenure Bill of 2015 and 

the current Communal Land Tenure Policy (CLTP) all propose the transfer of the land to traditional 

councils established by the TLGFA. The latter is proposed to be superseded by the Traditional and Khoi 

San Leadership Bill (TKLB) which follows similar lines to the TLGFA as far as land administration is 

concerned.  

 

Thus, traditional councils will be in the powerful positions occupied by the state trusts of yesteryear 

discussed in chapter 2 above and the current Ingonyama Trust Board in Kwazulu-Natal, discussed 

briefly below. By combining governance and ownership functions in the same entity, when that same 

entity is designed to play a control or governance function at the very most, the dynamics of power 

and accumulation by those in powerful governance positions sets the rights of ordinary members at 

risk. These institutions are likely to run into the same temptations to centralise governance and power 

that state trusts have run into, with little motivation in law to provide custodial protections to the 

property rights of ordinary members. State trusts were shown to have overstepped their powers of 

ownership at the expense of their custodial duties, which the very purpose of the creation of a trust 

or entity is supposed to advance.  

 

The potential abrogation of the custodial duties is not merely a potential threat in the case of 

Traditional Council ownership, but has already been glaringly illustrated by a number of cases where 

'tribal trusteeship' models have turned into vehicles for the appropriation of people's customary 

rights. Several examples, especially in the mineral rich platinum belt of in the northern provinces, 

provide ample evidence of how supposedly civil or state entities that acquire ownership rights as well 

as control functions tend to appropriate power and assets, since they acquire proprietary rights that 

are as yet untempered by laws that directly confer the rights on the members.134 Members thus have 

to rely on the courts, who in turn must rely on common-law remedies as well as such legislation such 

as the Promotion of Administrative Justice Act (no 3 of 2000) (PAJA), which, however, does not specify 

land rights but rights in general.  

 

The premise of the Traditional Leadership and Governance Framework Act is that the Constitution 

recognises customary law and that the state must ‘respect, protect and promote’ the institution of 

traditional leadership. However, the Preamble to the Act says that the institution of traditional 

leadership must also be ‘transformed to be in harmony with the Constitution and the Bill of Rights’, 

so that democratic values and governance as well as gender equality may be promoted and advanced. 

The institution of traditional leadership must also promote the principles of co-operative governance 

and a fair system for the administration of justice. The problems arise because the control of land 

administration by Traditional Councils, so it was argued in the cases opposing the Communal Land 

Rights Act, will not be able to accommodate the layered nature of land rights in customary systems, 
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including those existing at family, clan, village and group levels. A significant flash point is the definition 

of 'community' used in the Act, which the Court held failed to protect the land rights of smaller or 

independent communities living within the boundaries of large traditional councils135.  

 

The current approach to communal land tenure reform is thus focused on a version of formalisation, 

including boundary identification and potential subdivision that relies on old apartheid boundaries to 

define jurisdictions of traditional authorities into whose corporate title the actual land belonging to 

communal land rights holders is proposed to be transferred. This is an unfortunate example of the 

blending of formal property law concepts (such as cadastral boundaries, land transfer and Deeds 

registration) with reinvented 'customary norms' to solidify powers over property rights by unelected 

institutions. This approach seems to contain all the disadvantages of formalisation in the form of a 

corporate title without any of the advantages of formally recognising individual property rights of 

members of families, clans and other customary groupings. The proposal in the CLTP to recognise 

'institutional use rights' at that level of family plots has some merit, but once subject to transfer of an 

overriding entity, will have limited powers of realisation. 

The Ingonyama Trust Act (no 3 of 1994)  

The Ingonyama Trust is an entity which reports to and falls under the budget of the DRDLR. The 

Ingonyama Trust Board is the appointed custodian of traditional land, holding about 40% of the land 

of the Province. The Trust as a whole is an organ of state as defined in section 239 of the Constitution 

and as such is subject to legislation such as the Public Finance Management Act No.1 of 1999, the 

Promotion of Administrative Justice Act No.3 of 2000 and other statutory and common administrative 

law in general. Since the passage of the KwaZulu-Natal Ingonyama Trust Act No.3 of 1994 and 

subsequent amendments, all such trust land in KwaZulu-Natal falls under the control of the Ingonyama 

Trust Board. However, the legal status of the land and the long-term occupants of this land is 

essentially the same as for the state trust area across South Africa. 
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Source: MHP GeoSpace Durban produced for Atelier von Riesen based on data provided by Department of Rural 
Development and Land Affairs  

The Ingonyama Trust raises all the questions discussed under trusteeship in Section 2 above, but in 

addition raises additional questions that arise from the unique stance of the ITB that emphasises the 

'ownership' capacity of the ITB at the expense of existing rights of the communal land owners. An 

example is its recent stated intention to issue residential leases to households living on Ingonyama 

trust land. While the ITB argues that this will provide households and lease holders with more secure 

tenure, mirroring ideas of 'formalisation', critics point out that leasehold tenure downgrades rights 

holders with already strong rights as defined by IPILRA, into a weaker form of tenure. Some argue that 

these leases are unconstitutional in terms of section 25(6) of the constitution dealing with the 

property protection clause.  The ITB is, however, engaging in other processes that digitally record 

rights on spatial information systems, the outcome of which is as yet unclear. The creation of lease 

rights would require cadastral surveying and subdivision of the entire area under the ITB, which seems 

unsustainable.  

Review of relevant planning sector laws 

The Development Facilitation Act 

The DFA along with the 1994 Housing White Paper, were significant sectoral developments from an 

urban tenure perspective.  Post-apartheid housing policy was negotiated over several years through 

the National Housing Forum, a multi-stakeholder negotiating forum, in the years preceding the 1994 

democratic elections.  The DFA was an early outcome of consultations surrounding housing.  It was 

repealed when the Spatial Planning and Land Use Management Act (SPLUMA) came into effect in 
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2015. A constitutional challenge to the DFA affirmed the municipal planning competency. The DFA 

contained a provision for “initial ownership” which sought to provide tenure security early in the land 

development process. Modelled on a flexible land tenure law in Namibia, it was never applied in the 

South African context. Apparent reasons include a general resistance on the part of town planning 

practitioners and officials to “business unusual” and the widely held belief in registered individual 

ownership as the “highest and best” form of tenure. Such deeply entrenched beliefs are hard to shift 

and are likely to impact on the potential innovations in SPLUMA. 

The Spatial Planning and Land Use Management Act 

SPLUMA came into effect in 2015 and has a number of aims, which include:   

 addressing the fragmented, unsustainable spatial patterns;  

 creating a single, integrated legal framework to deal with planning and to stipulate the role 
of each sphere of government in planning.   

 

This Act comprises over-arching legislation which defines the scope of South Africa’s planning system.  

It also addresses ‘normative direction, planning instruments, planning processes, institutional 

arrangements and supportive intergovernmental relations.’136  

The Act provides tools in the form of spatial plans and a land use management system by which spatial 

and social transformation can potentially be levered. The legislation has a dual character, partly direct 

legislation and partly a framework. Some parts can be applied directly, while other parts require 

synchronicity with other legislation such as regulations, ministerial norms and standards, 

environmental law, land law, mineral law and so on. 

Prior to this Act, most municipal planning decisions were taken in terms of provincial planning law. 

The Act has changed the emphasis and now most municipal planning will take place in terms of 

municipal by-laws. National and provincial government must assist municipalities to develop their by-

laws (for example, through model laws). Each province may pass provincial planning law further 

regulating municipal planning in that province as well as provincial planning. Municipalities must 

establish municipal planning tribunals and appeals structures to determine, and decide on, land 

development applications. A single and inclusive land use scheme for each entire municipality is to be 

developed. All three spheres of government must prepare Spatial Development Frameworks (SDFs) 

based on norms and standards guided by development principles. These must be synchronised, since 

no sphere of government may trump another with regard to municipal planning, including forward 

planning such as SDFs. Each has its own autonomous powers. It is not yet clear how potential 

differences in SDFs between the three spheres will be resolved.  

SPLUMA contains the following provisions regarding informal settlements: 

• Legal definition: “incremental upgrading of informal areas” means the progressive 

introduction of administration, management, engineering services and land tenure rights to 

an area that is established outside existing planning legislation and may include any 

settlement or area under traditional tenure. 
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• Principles: Provincial laws must include provisions that will promote incremental upgrading 

and tenure “… development procedures must include provisions that accommodate access 

to secure tenure and the incremental upgrading of informal areas” 

• Municipal spatial plans: “Include previously disadvantaged areas……. informal settlements, 

slums…and address their inclusion and integration into the spatial, economic, social and 

environmental objectives of the relevant sphere” 

• Land use management schemes: must “include provisions that permit the incremental 

introduction of land use management and regulation in areas under traditional leadership, 

rural areas, informal settlements, slums and areas not previously subject to a land use 

scheme”  

• Land use management schemes: must include “appropriate categories of land use zoning 

and regulation for the entire municipal area including areas not previously subject to a land 

use scheme”; may include provisions for “specific requirements regarding any special zones 

identified to address the development priorities of the municipality” 

The Act, its regulations and municipal by-laws can potentially accommodate the introduction of 

special zones for informal settlements. Extending land use regulation over an informal settlement is a 

way to legalise the land use ‘informal settlement’. While legal declaration is not township 

establishment (land development), it allows for public investment in services and potential 

improvements in tenure security.  

However, the Act criminalises informal land use in the meantime and makes it possible to criminally 

prosecute informal settlement residents. For the progressive potential to be realised it is imperative 

that guidelines be developed and advocated for. Further concerns with the Act pertain to the role of 

traditional authorities in the land use management realm. Specifically, there are concerns that the Act 

permits traditional authorities to usurp the land use management function of democratically elected 

municipalities, calling into question the constitutionality of this provision. 

5. Conclusion  

The post-apartheid reform measures since 2000 have tended to reinforce the pre-1994 law reform 

measures that do not eradicate the problems of the past. Instead, they added further complications 

by pegging the bar for tenure security to a standard of registered title with limited understanding of 

the social conditions of tenure that generate resistance to individual title in its present form. The 

assumptions underlying the reforms have tended to persist in the present, and continue to dominate 

the thinking of officialdom.  

 

During the early period of democratic transition, from 1994 to 2000, the newly formed ANC 

government did attempt to focus on reforming the over-arching legal framework by beginning to 

restructure the extremely hierarchical structure of land rights into a more equitable distribution of 

rights, rather than to focus solely on converting tenure rights to freehold. While these laws still hold, 

this approach has been overshadowed by policies that seek uniformity rather than to grapple with 

the complexity of the legacies of the past. This has meant something of a return to a dualistic 

paradigm of titling in urban and peri-urban contexts, and reversion to traditional leadership controls 

in rural communal contexts137.  
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Overall this review has detailed the historical processes which have led to the persistence of stark 

economic, social and institutional inequalities which continue to isolate former homeland areas from 

the rest of the country. These inequalities have coalesced within the spatial zones which are the 

outgrowth of former reserves and homelands and have yet to be meaningfully addressed. Likewise, 

within the urban areas the spatial and social architectures of the apartheid city have proved 

stubbornly inert to contemporary urban planning and development measures which have sought to 

fashion a more equitable and integrated cities. Indeed, it has been argued that post-apartheid housing 

policy and delivery have served to deepen spatial divides so that “South African cities remain beacons 

of racialised inequality”.138  

The key question is whether land tenure and governance systems have contributed to the emergence 

and entrenchment of these spatial inequalities and if so in what ways?  The review has examined the 

fundamental differences in underlying tenure, property rights and land governance systems which 

shape the content of land rights in different settings.  

The elaborate deeds, survey and cadastral system which provide the institutional architecture for the 

registration and transfer of private property rights is rooted in Roman Dutch law which from the outset 

failed to recognise the historical rights of indigenous South Africans. De facto this system works best 

at securing the private property rights of the wealthy and the relatively well to do. Evidence presented 

in the review indicates that this system has proved to be inadequate and inappropriate in extending 

security of tenure for the majority of South African citizens.  

The review has distanced itself from narrowly conceptualised hierarchies of rights which place 

freehold ownership at the apex and which overtly or tacitly characterises other rights as ‘second class’. 

It has presented evidence setting out the arguments for a more a flexible and adaptive tenure security 

continuum which offers a range of effectively supported options to record, secure, transact and 

transfer rights in land across a range of different settings. This approach is based on a comprehensive 

review of international experiences which makes it clear that a wide range of organisations including 

the World Bank have come to recognise that the pre-eminence accorded to titling as a vehicle for 

securing tenure has proved to be an expensive mistake. The review highlights that contrary to 

expectations there is little evidence to suggest that titling has delivered benefits to the poor. To the 

contrary it has been shown that this trajectory has unpicked many of the safety nets woven into 

consensual and socially embedded systems of communal tenure which have rendered the rural poor 

vulnerable to loss of land, livelihood and social security. 

The review has shown that to date the South African state has been unable to balance the 

maintenance and operation of the existing deeds, survey and cadastral system with its obligations to 

secure tenure or provide comparable redress for whose tenure of land is legally insecure as a result of 

past racially discriminatory laws or practices as provided for in section 25 (6) of the Constitution. 

Likewise, the constitutional imperative to enact legislation as required by Section 25(9) has largely 

remained unfulfilled. 

The review has argued that many; if not the majority of South African citizens, continue to lack legally 

secure rights in land. In rural areas land and traditional governance systems are frequently infused 

with distorted colonial codifications of customary law. Indeed, the land rights of the majority of South 

Africans are either obtained informally, or through poorly supported and increasingly dysfunctional 
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rights holding systems which are remnants from the colonial and apartheid period and which remain 

out of step with living customary law.  

The high transaction costs associated with the transfer and updating of title have put the deeds system 

out of reach of the majority of households who qualify for a housing subsidy. This means that there is 

a high incidence of informal sales and off grid transfers of subsidy houses and serviced sites. This 

means that ownership and occupancy on the ground often bear little resemblance to what is recorded 

in the deeds system.  Likewise, the Upgrading of Informal Settlements Programme is seldom applied 

as the policy intends. For example, although relocation is framed as an option of last resort in practice 

in situ upgrading seldom occurs. Furthermore, despite the provision of a wide range of tenure options 

in the programme, the default to individual ownership still occurs. Overall the potential for 

incremental tenure security as envisaged by the programme has not been widely explored. 

Assessing the contribution of tenure to persistent spatial inequalities 

The review has strongly argued that the relationship between tenure and poverty is thus not resolved 

by simple recourse to titling, home and land ownership. A huge and growing body of empirical 

research all over Africa reveals that there is not a causative relationship between these two 

phenomena. This conclusively shows that titling cannot be presented as a 'silver bullet' which will lift 

people out of poverty as has been misleadingly argued by some economists and policy makers. 

Poverty and tenure remain separate phenomena. The ways in which poor households often intersect 

with those who lack formally recognised tenure is a political issue that is a problem of property law 

more broadly. 

The international review in Annexure 1 shows that serious questions have been raised about the 

efficacy of land registration and titling programmes from the outset.139 This has been on the basis of 

growing empirical evidence from various parts of the world indicating that customary systems of 

tenure are not inherently inefficient.140141142 Importantly, there has also been mixed evidence on the 

question of whether land titling and registration programmes actually enhance security of tenure and 

yield such benefits as increased investments in land  and high agricultural productivity.143  

A recent systematic review analysed both quantitative and qualitative studies to ascertain the impact 

of land property rights interventions on investment and agricultural productivity in developing 

countries.144 The systematic review concluded that there was no strong, direct causal link between 

tenure rights recognition and productivity as well as income gains.  

Various studies in sub-Saharan Africa seem to confirm the failure of land titling and registration and 

the formalisation of land rights in general to bring about agricultural development.145146147148  

Evaluation of titling programmes has revealed that these initiatives are not a universal panacea to 

agricultural development problems.149150  Sociological and anthropological studies have revealed that 

customary practices are resilient and exist alongside the newly created formal land administration 

processes151152153.  

In many instances, land markets have not developed as a result of land titling and registration.154 As a 

result, the World Bank and other advocates of land privatisation have had to review their approach to 

land titling and acknowledge the continued importance of customary systems of land ownership 

especially in developing countries.  
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The international experience indicates clearly how titling programmes have been known to extinguish 

pre-existing customary rights to land. The multiple and overlapping nature of customary rights to a 

parcel of land are affected when that parcel of land is subject to exclusive ownership through 

formalisation processes.155 In addition to producing winners and losers through excision of 

overlapping claims to land156, land titling may encourage land grabbing by the elite and other well-

resourced members of the community who are more familiar with the processes of land registration, 

have more information and resources to comply with the processes of formalisation of land rights. 

Instead of enhancing security of tenure and yielding such advantages as increased investment in land, 

higher levels of productivity, increased access to credit as land can be used as collateral security; there 

have been increased instances of land-related conflicts. 

Instead there is growing recognition that a range of tenure instruments can, and should be employed 

to secure a range of tenures, and that these should receive legal and budgetary recognition and 

support proportionally equivalent to the formal institutions and official accoutrements that provide 

legality and administrative support to the system of Deeds.  

In summary, the review argues that it is not the form of tenure in itself that brings about tenure 

security, whether we are speaking of registered titles, certification or unrecorded mechanisms of 

legitimation. Tenure is secured when rights can be realised through (a) their legitimacy in the eyes of 

society, and (b) access to the range of supportive legal and administrative mechanisms that allow 

rights to be actualised in practice. In other words, the important criterion for tenure security is the 

ability of rights holders to enforce a socially legitimate tenure system that is backed up by strong 

governance and juristic institutions. 

The concept of spatial justice is a useful concept to help transform Apartheid-era spatial forms.  

However, the intersection between spatial justice and forms of tenure remains complex and 

challenging to neatly delineate. What seems clear is that spatial justice can be served in part by finding 

viable alternatives which counter the current tendency in state policy and practice to default to the 

ownership and titling paradigm which reinforces and deepens spatial inequalities through a crude 

menu of ‘options’. De facto these promote ownership for the wealthy, informality for the urban poor, 

precarity for farm dwellers and labour tenants and crude renderings of customary law for those who 

live in former homeland areas in ways which valorise colonial codification and reinforce spatial 

boundaries established through the 1951 Bantu Authorities Act. 

In the rural setting Okoth-Ogendo has argued that indigenous living customary law which recognises 

a web of reciprocal rights and obligations can afford individuals and communities real and substantive 

rights over land. Currently it is only the Interim Protection of Informal Land Rights Act (No. 31 of 1996) 

which facilitates some legal recognition of these rights in that it casts members of any relevant group, 

community or tribe as “co-owners” of the land who are required to take a majority decision to dispose 

of any of their rights. This Act needs to be reviewed and strengthened to further protect the rights of 

rural citizens in former homeland areas and to actively draw in aspects of living customary law which 

increasingly recognise the rights of women. 

In the urban setting, an inclusive regeneration agenda needs to be developed in which private sector 

(re)development occurs hand-in-hand with formal opportunities for poor households whom the 

market does not reach. One example would be the development of more private and public rental 

accommodation in both inner cities areas and centrally located former white suburbs that is affordable 
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for poor and working-class people. No formal rental options exist in either the social or private 

rental sector that accommodate the majority of poorer urban households' needs for rental 

accommodation.  Public rental housing should bridge the gap between the demand for and supply of 

affordable rental accommodation in South Africa’s higher density urban centres, areas where the 

prospects for spatial equality are much greater. 
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