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conditions in their sections and are weighed down with tedious criteria before any material 
can be used or reproduced, in contradiction to the idea of Fair Use.  Section 12B is/seems to 
be a replication of performance contracts that existed between broadcasters and 
performers/producers. It does not make sense that contractual obligations are brought into 
law, especially since bringing these obligations into law restricts both the performer and the 
broadcaster in terms of fair usage.  
 
I simply do not understand how Section 12A (a) (i), (iv) and (vi) are proposed to be removed 
from the CAB, but (ii), (iii), (v) and (vii) remain valid. The removal of Section 12A (vi) is 
particularly baffling as it potentially impact on the preservation of our cultural heritage. Due 
to similar contractual restrictions much of our cultural heritage has been destroyed already.  
 

3. Clause 13 Section 12B(1)(vii) refers to ‘official archive’ and ‘exceptional documentary 
character’. Unless clearly defined these referrals have no meaning. As a broadcast archive 
specialist/archivist, I find these provisions prescriptive in terms of where the fixations and 
reproductions are placed, and find the idea that previously cumbersome contractual 
obligations have now found its way into the CAB. It is specifically of concern since material 
which may represent South African heritage will be lost again e.g. recorded live concerts of 
South African musicians with a contractual obligation to destroy the material 30 days after of 
the broadcast date unless an ‘official archive’ exists. What defines an ‘official archives’ and  
who will be responsible for setting up the archives and manage them. What funding will be 
available for the purpose of such an official archive.  No information is provided to explain 
how this ‘official’ archiving will function and how materials of a cultural, educational and 
research nature with heritage value will be saved from destruction and preserved long-term.  
 
Equally confusing is the term ‘exceptional documentary character’. What exactly determines 
‘exceptional documentary character’ of a work? Who will be designated to make this decision 
and what is meant in this instance by ‘the broadcaster’? Archivists are the best qualified to 
select material for preservation due to their expertise and the nature of their work. 
 
This could also negatively affect the process of legal deposit which is a statutory requirement 
for multimedia.  Depending on who is responsible for this, it could lead to biased or incorrect 
decisions by the broadcaster and/or institution which has no knowledge of the importance of 
preserving our local heritage and may lead to the loss of valuable documentary records and 
cultural heritage as has happened in the past. 

 
4. Finally, it is of considerable concern that no mention is made in the CAB to the retention of 

ownership once materials have been digitised. The CAB and copyright experts assume that the 
original author will remain to be the author of the digitised materials. However, too often our 
photographers see their work digitised and published, only to discover that ownership has 
changed to the institution or person that digitised their work due to the digitisation process 
which adds new or changes information. Ownership of digitised materials must be clearly 
defined to protect the original owner/author. The CAB should take note and address the 
matter. 






