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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from existing
enactments.

Words underlined with a solid line indicate insertions in existing
enactments.

BILL

To amend the Public Audit Act, 2004, so as to insert new definitions; to provide
for certainty on the discretion of the Auditor-General with regard to certain
audits; to authorise the Auditor-General to provide audit or audit related services
to an international association, body, institution or organisation; to provide for
the Auditor-General to refer undesirable audit outcomes, arising from an audit
performed under the Act, to an appropriate body for investigation; to provide for
the Auditor-General to recover losses in certain instances against the responsible
persons; to provide for the establishment, powers and functions of a
remuneration committee; to provide for consultation between the Independent
Commission for the Remuneration of Public Office-bearers and the remuneration
committee; to provide for additional reporting requirements; to provide for a
maximum amount or percentage of audit fees that can be defrayed from the vote
of National Treasury; to revise the provisions relating to the appointment of an
audit committee for the Auditor-General; to empower the Auditor-General to make

regulations on specific issues; and to provide for matters connected therewith.



BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 25 of 2004, as amended by section 14 of Act 22 of

2014

1. Section 1 of the Public Audit Act, 2004 (Act No. 25 of 2004) (hereinafter referred

to as the “principal Act”), is hereby amended—

(@)

by the insertion before the definition of “audit” of the following definitions:

accounting authority’ means a body or person defined as an

accounting authority in the Public Finance Management Act, or

means any body or person designated as an accounting authority

in terms of any other law, as the case may be, and includes former

members of an accounting authority, former Chief Executive

Officers or other persons formerly appointed as an accounting

authority;

‘accounting entity’ means an accounting entity referred to in

section 188(1)(c) of the Constitution;

‘accounting officer’ means a person defined as an accounting

officer in the Public Finance Management Act or the Municipal

Finance Management Act, or any person designated as an

accounting officer in terms of any other law, as the case may be,

and includes any former accounting officer;”;




(b) by the deletion of the definition of “accounting entity” after the definition of
“audit”;

(c) by the insertion after the definition of “authorised auditor” of the following
definition:

“ ‘Constitution’ means the Constitution of the Republic of South

Africa, 1996;”;

(d) by the insertion after the definition of “constitutional institution” of the

following definitions:

“ ‘debt’ means the amount owed by the debtor as specified in the

certificate issued by the Auditor-General in terms of section

5(1B)(b);

‘debtor’ means the —

(a) accounting officer; or

(b) accounting authority or individual members of the accounting

authority,

identified in the certificate issued by the Auditor-General in terms of

section 5(1B)(b) as liable for the debt either individually or jointly

and severally, as the case may be;”;

(e) by the insertion after the definition of "oversight mechanism" of the
following definition:

“ ‘prescribed’ means prescribed by requlations;”;




() by the insertion after the definition of “relevant legislature” of the following
definition:

“ g

remuneration committee’ means the remuneration committee

established in terms of section 5(2)(bA);” and

(g) by the substitution for the full stop at the end of the definition of "supreme
audit institution" of a semi colon and the insertion after that definition of
the following definitions:

" ‘this Act’ includes the requlations;

‘undesirable audit outcome’ means any act or omission identified

from an audit performed under this Act that causes, or is likely to

cause, a loss of public resources or which resulted in or is likely to

result in public resources not being used for its lawful purpose.".

Amendment of section 4 of Act 25 of 2004

2. Section 4 of the principal Act is hereby amended—
€) by the insertion after subsection (3) of the following subsection:

"(3A) Despite the provisions of any other law, the discretion

of the Auditor-General as contemplated in subsection (3) applies to any

public entity contemplated in subsection (3)(a) and any other institution

contemplated in subsection (3)(b) that meets prescribed criteria."; and




(b) by the substitution for subsection (4) of the following subsection:
"(4) Inthe event of any conflict between [a provision of]
this section and any other legislation, [existing when this section takes

effect, the provision of] this section prevails.".

Amendment of section 5 of Act 25 of 2004

3. Section 5 of the principal Act is hereby amended—
€) by the substitution for subsection (1) of the following subsection:

"(1) The Auditor-General may, at a fee, and without
compromising the role of the Auditor-General as an independent auditor|,
provide]—

(@) provide audit related services to an auditee referred to in section
4(1) or (3) or other body, which is commonly performed by a
supreme audit institution on condition that—

0] no services may be provided in respect of any matter that
may subsequently have to be audited by the Auditor-

General;

(i) such service will not directly result in the formulation of
policy; and
(i)  there must be full and proper disclosure of such services in

terms of section 10(1)(b)[.]:



(aA)

perform an appropriate audit of any institution referred to in section

(aB)

4(1) or (3) to determine whether appropriate and adequate

measures have been implemented to ensure that resources are

procured economically and utilised efficiently and effectively;

provide audit and audit related services commonly performed by an

(b)

()

(d)

independent audit institution to an international association, body,

institution or organisation on condition that—

(i) prior approval of the oversight mechanism is obtained:;

(i) such service does not compromise the efficiency, or put an

undue strain on the resources, of the Auditor-General; and

(iii) there must be full and proper disclosure of such services in

terms of section 10(1)(b);

provide advice and support to a legislature or any of its committees
outside the scope of the Auditor-General's normal audit and
reporting functions;

provide comments in a report on any responses by an auditee to
reported audit findings, or responses by an auditee to a report of
any legislature arising from its review of an audit report; or

carry out an appropriate investigation or special audit of any
institution referred to in section 4(1) or (3), if the Auditor-General
considers it to be in the public interest or upon the receipt of a

complaint or request.”;



(b)

by the insertion after subsection (1) of the following subsections:

"(1LA) The Auditor-General may refer any undesirable audit outcome to an

appropriate body for investigation, and the relevant body must keep the

Auditor-General informed of progress and the final outcome of the

investigation.

(1B)

(a) The Auditor-General must recover from the responsible

(b)

accounting officer, accounting officers, accounting authority or

accounting authorities, as the case may be, any loss resulting

from unauthorised, irreqular, fruitless and wasteful

expenditure, as defined in any applicable legislation relevant

to the auditee, and any other losses suffered by the auditee,

including—

(0] money due to the State, which has not been

collected; or

(i) money which has been improperly paid,

if, in his or her opinion, a satisfactory explanation for the failure

to recover the loss is not furnished, within the prescribed

period, by the relevant accounting officer or accounting

authority.

In the absence of a satisfactory explanation contemplated in

paragraph (a), the Auditor-General must issue a certificate in

the prescribed form to the relevant accounting officer or




accounting authority specifying the amount due and the

reason for the recovery.

(c) The amount specified on the certificate referred to in paragraph

(b), subject to the provisions of paragraph (q), constitutes a

debt due to the State.

(d) The debtor must pay the debt to the Auditor-General within 180

days, or in accordance with any agreed timeframe, after receipt

of the certificate referred to in paragraph (b).

(e) Upon receipt of payment by the debtor, the Auditor- General

must, as prescribed, deposit the money received into the

National

Revenue Fund or the Provincial Revenue Fund, as the

case may be.

() The Auditor- General may —

(i)

where the debtor is entitled to a payment, other than

(ii)

remuneration, from an organ of state or an institution

funded by public money, subject to any written

agreement between the Auditor-General and the

debtor, recover the debt by way of a claim against

such organ of state or institution;

where the debtor is entitled to remuneration from his

or her employer, subject to any written agreement

between the Auditor-General and the debtor and any

laws requlating the labour relations between the
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debtor and the employer, recover the debt by way of a

claim against his or her remuneration in such

instalments as agreed; or

iii institute civil proceedings to recover the debt from the

debtor.

A debtor aggrieved by the Auditor-General's decision to recover

(h)

any loss contemplated in paragraph (a), may approach the High

Court for a judicial review of the decision in terms of the Promotion

of Administrative Justice Act, 2000 (Act No. 3 of 2000).

The Rules Board for Courts of Law may, in terms of section 6 of the

(i)

Rules Board for Courts of Law Act, 1985 (Act No. 107 of 1985),

issue rules for purposes of civil proceedings contemplated in

paragraph (f)(iii), failing which the existing rules of the relevant

court applies.

In any proceedings for the recovery of a debt, the certificate issued

()

in terms of paragraph (b) is prima facie evidence of the facts, the

identity of the debtor or debtors and the debt due.

The Auditor-General may not, without the prior approval of the

National Assembly, withdraw the certificate issued in terms of

paragraph (b).”; and
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(c) by the substitution for subsection (2) of the following subsection:

"(2) In addition to subsections (1), (1A) and (1B), the Auditor-

General [may]—

€) may co-operate with persons, institutions and associations,
nationally and internationally;

(b) may appoint advisory and other structures outside the
administration of the Auditor-General to provide specialised advice
to the Auditor-General; [and]

(bA)  must establish a remuneration committee, consisting of not less

than three and not more than five members of which the majority

may not be in the employ of the Auditor-General, and who must be

suitably qualified and experienced in human resource practices,

including remuneration practices, to make recommendations to —

(i) the Independent Commission on the salary,

allowances and benefits of the Auditor-General; and

(i) the Auditor-General on the conditions of employment,

the remuneration, allowances and benefits of the

employees of the Auditor-General contemplated in

section 34;

(bB) must appoint a chairperson of the remuneration committee from

the members contemplated in paragraph (bA), who must not be in

the employ of the Auditor-General; and
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(c) may do any other thing necessary to fulfil the role of Auditor-

General effectively.".

Amendment of section 7 of Act 25 of 2004, as amended by section 15 of Act 22 of

2014

4, Section 7 of the principal Act is hereby amended by the substitution for

subsection (1A) of the following subsection:

"(1A) The Independent Commission must, when
investigating or considering the salary, allowances and benefits of the
Auditor-General, consult with—

(a) the Cabinet member responsible for finance; and

(b) the remuneration committee contemplated in section 5(2)(bA) and

consider any recommendations made by the remuneration

committee.".

Amendment of section 10 of Act 25 of 2004

5. Section 10 of the principal Act is hereby amended—
€) by the substitution in subsection (1) for paragraph (b) of the following paragraph:

"(b) the categories of services provided in terms of section 5(1)(a), (aA)

and (aB);
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(b) by the deletion in subsection (1) of the word "and" at the end of paragraph (c);
and
(c) by the insertion in subsection (1) after paragraph (c) of the following paragraphs:

"(cA) any matters referred for investigation in accordance with section

S5(1A);

(cB) the certificates issued in terms of section 5(1B)(b);

(cC) the details of the monies recovered and monies deposited into the

National Revenue Fund and the Provincial Revenue Fund in terms

of section 5(1B)(e); and”.

Amendment of section 20 of Act 25 of 2004

6. Section 20 of the principal Act is hereby amended by the substitution for

subsection (2) of the following subsection:

"(2)  An audit report must reflect such opinions and statements as
may be required by any legislation applicable to the auditee which is the subject
of the audit, but must reflect [at least] an opinion, [or] conclusion or findings
on—

(@) [whether] the [annual] financial statements of the auditee [fairly present,
in all material respects, the financial position at a specific date and
results of its operations and cash flow for the period which ended on
that date] in accordance with the applicable financial reporting framework

and legislation;
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(b) [the auditee’s] compliance with any applicable legislation relating to
financial matters, financial management and other related matters; and
(c) [the] reported [information relating to the] performance of the auditee

against its predetermined objectives.".

Amendment of section 23 of Act 25 of 2004

7. Section 23 of the principal Act is hereby amended by the substitution for
subsection (6) of the following subsection:
“6) If=

(a) the audit fee of an auditee, other than a department as defined in

section 1 of the Public Finance Management Act, exceeds one percent

of the total current and capital expenditure of such auditee for the
relevant financial year [,],_and

(b) the National Treasury is of the opinion that the auditee has financial

difficulty to pay such excess,

such excess must be defrayed from the National Treasury’s vote [,
provided that the National Treasury is of the view that the auditee
has financial difficulty to settle the cost. This excludes national and

provincial departments] up to an amount not exceeding such amount or

percentage as the National Treasury and the Auditor-General agree

annually.”.
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Amendment of section 34 of Act 25 of 2004

8. Section 34 of the principal Act is hereby amended by the substitution for
subsection (3) of the following subsection:

"(3) (a) Persons appointed [as employees] in terms of this

section are employed subject to the terms and conditions of employment

determined by the Auditor-General, and must be paid the remuneration,

allowances and benefits determined by the Auditor-General, subject to section 35

and after considering the recommendations of the remuneration committee.

(b) Terms and conditions of employment contemplated in

paragraph (a) must be consistent with the basic values and principles set out in

section 195 of the Constitution.".

Amendment of section 40 of Act 25 of 2004

9. Section 40 of the principal Act is hereby amended by the substitution for
subsection (1) of the following subsection:
"(1) The [Deputy] Auditor-General must—
(a) establish an audit committee contemplated in section 43(3)(b)(ii);
and
(b)  appoint the members of the audit committee [in consultation with

the Auditor-General].".
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Amendment of section 52 of Act 25 of 2004

10.  Section 52 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:
“(1) The Auditor-General may make regulations pertaining to any matter

to facilitate the application of this Act including, but not limited to,

requlations—

(a) setting out the criteria to be considered in determining how to

exercise his or her discretion contemplated in section 4(3);

(b) regarding the nature and category of matters in respect of which an

investigation or special audit contemplated in section 5(1)(d) may be

carried out and the manner in which decisions relating to such

matters are made; and

(c) on the manner in which the referral of matters contemplated in

section 5(1A) must be carried out.”; and

(b) by the insertion after subsection (1) of the following subsection:

“(1A) The Auditor- General must make requlations reqgarding —

(a) the manner and time-frames within which a satisfactory explanation

contemplated in section 5(1B)(a) must be provided;

(b) the format and content of the certificate issued in terms of section

5(1B)(b); and
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(c) the process and timeframes within which any payments recovered

must be deposited into the National Revenue Fund, or the

Provincial Revenue Fund, as the case may be.”.

Short title and commencement

11. This Act is called the Public Audit Amendment Act, 2018, and comes into

operation on 1 April 2019.
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MEMORANDUM BETREFFENDE DIE OOGMERKE VAN DIE
WYSIGINGSWETSONTWERP OP OPENBARE OUDIT, 2018

1. INLEIDING

1.1 Die Wet op Openbare Oudit, 2004 (Wet No. 25 van 2004) (hierna die "hoofwet" genoem)
gee uitvoering aan artikel 188 en 189 van die Grondwet van die Republiek van Suid-Afrika,
1996 (die "Grondwet" ) deur die instelling en toekenning van die hoogste ouditfunksies aan die
Ouditeur-generaal. Met inagneming van die bepalings in die Grondwet, saamgelees met die
hoofwet, geniet die Ouditeur-generaal 'n groot mate van onafhanklikheid, wat voorsiening maak
vir die vryheid om die mees doetreffende maniere te kies om sy grondwetlike mandaat uit te

VOer.

1.2 Die hoofwet gee egter nie aan die Ouditeur-generaal die bevoegdheid om sy aanbevelings te
implementeer om ongewenste oudituitkomste te ondersoek of om enige verliese wat deur die
Staat gely word, te verhaal nie. In dié verband steun die Ouditeur-generaal op die uitvoerende

gesag om hierdie aanbevelings te implementeer.

1.3 Gedurende die afgelope 13 jaar sedert die inwerkingtreding van die hoofwet het die
Ouditeur-generaal se pogings om gevolge betreffende swak finansiéle en prestasiebestuur deur
middel van sy ouditverslae vas te stel, gemengde resultate opgelewer. Jaarliks word astronomiese
bedrae ongemagtigde, onreélmatige, vrugtelose en verkwistende uitgawes deur die Ouditeur-

generaal aangemeld.

2. OOGMERKE VAN DIE WETSONTWERP
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Daarom het die Wysigingswetsontwerp op Openbare Ouditkunde, 2018 (hierna die
"wetsontwerp" genoem) ten doel om die hoofwet te wysig ten einde onder meer voorsiening te
maak vir bykomende funksies vir die Ouditeur-generaal om verliese te verhaal wat deur die staat
gely is sowel as om ongewenste oudituitkomste te verwys vir ondersoek; om duidelikheid te
verskaf betreffende die mandaat van die Ouditeur-generaal om internasionale ouditwerk en
prestasie-oudits te verrig; en om die Ouditeur-generaal se bestuursreélings in ooreenstemming

met huidige beste praktyke te bring.

3. INHOUD VAN DIE WETSONTWERP

3.1 Klousule 1 van die wetsontwerp voeg nuwe definisies in by die hoofwet.

3.2 Klousule 2 van die wetsontwerp voeg 'n nuwe subartikel (3A) in by artikel 4 van die hoofwet
wat die Ouditeur-generaal bemagtig om kriteria voor te stel oor hoe om sy diskresie te gebruik
wanneer hy diskresionére oudits doen waarna in artikel 4 (3) van die hoofwet verwys word.
Klousule 2 van die wetsontwerp wysig ook artikel 4 (4) van die hoofwet om te bepaal dat die

Ouditeur-generaal se diskresie van toepassing is ondanks enige ander teenstrydige wet.

3.3 Klousule 3 van die wetsontwerp wysig artikel 5 deur voorsiening te maak vir bykomende

funksies vir die Ouditeur-generaal.

Klousule 3 wysig artikel 5 (1) van die hoofwet deur bepalings in te voeg wat aan die Ouditeur-
generaal die mandaat gee om prestasie-oudits te doen en om oudit- en ouditverwante dienste aan
internasionale verenigings, instansies, instellings of organisasies te voorsien, mits aan sekere

voorwaardes voldoen word.
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Klousule 3 voeg ook nuwe subartikels (1A) en (1B) in by artikel 5 van die hoofwet. Die nuwe
subartikel (1A) bemagtig die Ouditeur-generaal om enige ongewenste oudituitkoms na 'n
toepaslike instansie vir ondersoek te verwys. Die nuwe subartikel (1B) bemagtig die Ouditeur-
generaal om van die verantwoordelike rekeningkundige beampte, rekeningkundige beamptes,
rekeningkundige owerheid of rekeningkundige owerhede, afhangende van die saak, enige
verliese wat deur die staat gely is, te verhaal weens die versuim om 'n bevredigende
verduideliking betreffende die terugvind van sodanige verliese te gee.

Verder wysig klousule 3 artikel 5 (2) van die hoofwet deur voorsiening te maak vir die instelling

en funksies van 'n vergoedingskomitee.

3.4 Klousule 4 van die wetsontwerp wysig artikel 7 (1A) van die hoofwet deur te bepaal dat die
Onafhanklike Kommissie, wanneer dit die vergoeding van die Ouditeur-generaal oorweeg, ook

die nuut ingestelde vergoedingskomitee moet raadpleeg.

3.5 Klousule 5 van die wetsontwerp wysig artikel 10 van die hoofwet deur te bepaal dat die
Ouditeur-generaal nou ook verslae moet indien oor prestasie-oudits en internasionale oudits, wat
nou gedoen kan word, verslae indien oor enige aangeleenthede wat na 'n toepaslike instansie vir
ondersoek verwys is, verslae indien oor die sertifikate wat uitgereik is om verliese te verhaal en
ook betreffende die besonderhede van die geld wat verhaal is en die geld wat in die Nasionale

Inkomstefonds en Provinsiale Inkomstefonds gedeponeer is.
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3.6 Klousule 6 van die wetsontwerp wysig artikel 20 (2) van die Hoofwet om die inhoud van die

ouditverslag met betrekking tot finansiéle state te hersien.

3.7 Klousule 7 van die wetsontwerp wysig artikel 23 van die hoofwet deur voorsiening te maak
vir ’n ooreenkoms betreffende die maksimum bedrag of persentasie van die ouditgeld wat gedek

word deur geld wat deur die Nasionale Tesourie bewillig moet word.

3.8 Klousule 8 van die wetsontwerp wysig artikel 34 van die hoofwet om voorsiening te maak
dat die Ouditeur-generaal betreffende die bepaling van die vergoeding, toelaes en voordele van

werknemers, die aanbevelings van die vergoedingskomitee moet oorweeg.

3.9 Klousule 9 van die wetsontwerp wysig artikel 40 (1) van die hoofwet deur te bepaal dat die
Ouditeur-generaal, in plaas van die Adjunkouditeur-generaal, die lede van die ouditkomitee moet

instel en aanstel.

3.10 Klousule 10 van die wetsontwerp wysig artikel 52 van die hoofwet deur die kategorieé van

regulasies wat deur die Ouditeur-generaal gemaak mag word, te spesifiseer.

3.11 Klousule 11 maak voorsiening vir die kort titel en die aanvangsdatum.

4. IMPLIKASIE BETREFFENDE ORGANISASIE EN PERSONEEL

Daar word beplan dat drie bykomende personeellede aangestel moet word om die bykomende

funksies te implementeer.
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5. FINANSIELE IMPLIKASIES VIR DIE STAAT

Die geraamde koste om die bykomende magte van die Ouditeur-generaal te implementeer, word
op R33 956 979 per jaar geraam vir die eerste drie boekjare wat volg op die aanvang van die
wetsontwerp. Dié syfer sal aangepas word as die nuwe prosesse mettertyd volwasse word. Die

oorblywende wysigings sal nie koste-implikasie vir die staat inhou nie.

6. DEPARTEMENTE, INSTANSIES OF PERSONE WAT GERAADPLEEG IS
Die volgende belanghebbendes is geraadpleeg:
* Die Ouditeur-Generaal;

» Die Nasionale Tesourie

7. PARLEMENTERE PROSEDURE
7.1 Die Komitee stel voor dat die wetsontwerp ooreenkomstig die prosedure wat deur artikel 75
van die Grondwet ingestel is, gehanteer word aangesien dit geen bepalings bevat waarop die

prosedures, soos uiteengesit in artikel 74 of 76 van die Grondwet, betrekking het.

7.2 Die Komitee is van mening dat dit nie nodig is om dié wetsontwerp te verwys na die
Nasionale Huis van Tradisionele Leiers ingevolge artikel 18 (1) (a) van die Raamwerk vir
Tradisionele Leierskap en Regering, 2003 (Wet No. 41 van 2003) nie, aangesien dit nie

bepalings bevat vir die gewoontereg of gebruike van tradisionele gemeenskappe nie.



