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FOREWORDS

Hon D Ramodibe

Chairperson of the Portfolio Committee for Women, Youth,
Children and Persons with Disabilities

hildren are resilient in times of adversity, yet their vulnerability within families and society

should not be underestimated. The rights of children have remained on the global agenda

for discussion at various forums. Since the advent of democracy, the discourse on child
rights has focussed on the realisation of such imperatives. Testament to this is enshrined in the
Constitution of the Republic of South Africa and in the Bill of Rights with a particular expression of
children’s rights. It is Government’s obligation to protect and promote the survival, development

and well-being of children to attain a good quality of life.

South Africa is a signatory to numerous international treaties and agreements such as the
Universal Declaration on Human Rights, the International Covenant on Civil and Political Rights, the
United Nations Convention on the Rights of the Child and the Millennium Declaration, of which the
Millennium Development Goals are the targets for achievement. The domestication of treaties and
implementation through programmes and services is an expression of a government’s
commitment to give effect to what has been agreed upon. Giving expression to such treaties and

commitments will certainly enhance child rights.

Every Government Department has a significant role to play as duty-bearers of children’s rights to
ensure that the quality of life of children in the country is improved. Notwithstanding, in terms of
the work undertaken by the Executive to deliver on rendering services that would benefit
children, more still needs to be done. The Children’s Act is an example of the progressive strides
made in entrenching children’s rights in the country. However, the full implementation of the Act
remains a challenge due to numerous factors of which resourcing is central.

The Portfolio Committee on Women, Youth, Children and Persons with Disabilities has to carry out
its mandate in ensuring the mainstreaming of these target groups in all Departments. In addition,

it seeks to work with civil society, communities and all other formations, to monitor the work of
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the Department in enhancing the quality of the lives of these target groups. In fact, it would be
appropriate if each and every Department established a unit to ensure that children’s rights are
mainstreamed and the co-ordination of sectors to ensure fulfilment of the commitments made by
Government. The fight against poverty is fought by all Departments and cannot be isolated from
the HIV/AIDS pandemic, violence and abuse and many other challenges. A holistic and integrated

approach is required to address these challenges.

A country that does not protect or develop its children has no future. But more importantly, as
rights holders, children are entitled to live decent lives. Policies that have been developed with
regard to fostering the well-being of children must be implemented.



Hon P Mabe

Chairperson of the Select Committee for Women, Children and
Persons with Disabilities

' ' here can be no keener revelation of a society's soul than the way in which it treats
its children.” This statement by former President Nelson Mandela provides the
background against which we must ensure and protect the rights of the children of

South Africa. To sustain our democracy, it is imperative that we prioritise the health, education,

safety and general well-being of our children. To this end, we all have a vital role to play.

National, Provincial and Local spheres of Government must take responsibility for promoting the
rights of, and addressing the needs of our children. Section 28 of the Bill of Rights in our
Constitution provides that every child has the right to basic nutrition, shelter, basic healthcare
services and social services, and to be protected from maltreatment, neglect, abuse or
degradation. Taking cognisance of these binding provisions, all levels of Government must take up
the call to guarantee a better life for the children of South Africa. In particular it is vital that we
begin to plan and target our budgets and expenditure in @ manner which will optimally benefit
this very vulnerable group in our society. “Safety and security don’t just happen - they are the
result of collective consensus and public investment. We owe our children, the most vulnerable

citizens in our society, a life free of violence and fear.”

The Select Committee for Women, Children and Persons with Disabilities has a mandate to
oversee the implementation of provincial legislation and programmes that impact on the lives of
women, children and persons with disabilities. It also champions issues relating to these groups
across departments. In addition, the Committee intends to work collaboratively with stakeholders

and other partners in mainstreaming issues of gender, children and persons with disabilities.

The Committee acknowledges that the enforcement of children’s rights and their protection
requires an inter-disciplinary and holistic approach and strives to promote this in its oversight

function.

Promoting Children’s Rights in South Africa: A Handbook for Members of Parliament 3



Message from UNICEF

Aida Girma

: nj UNICEF Country Representative to South Africa

arliament plays a vital role, through its different functions, in the realisation of the rights

of children in South Africa. Members of Parliament are a representation of the total

population of the country, 18.6million of which are children. Parliament’s obligation to
protect the Constitution, ensuring that its provisions for human rights are implemented, is critical
for the fulfilment of the rights of all children in South Africa. Indeed, every Parliamentarian should
be a champion of the rights of children in the country. This is because children form a sizeable
part of the population. Moreover, children represent the future of the country.

The South African constitution is unique in that it provides additional rights to children, through
section 28 of the Bill of Rights. Both Houses of Parliament, as well as their committees and other
structures and committees, have an important role in monitoring the implementation of child
rights provisions from the country’s laws. Enhanced oversight for legislation, approval of plans and
budgets and as well monitoring the implementation of various programmes, is key for accelerated
realisation of child rights. The rights of children are an undisputedly integral and unavoidable
component in all areas of parliamentary work.

Furthermore, Parliamentarians occupy an important and influential position in society. Children
need the influence of Parliamentarians for their voices to be heard. Oversight visits, public
hearings and other special consultative forums should be important vehicles for the participation
of children in decision-making. Not only does Parliament play the role of promoting the
constitutional right of children to participation in decision making and policy development on
matters that affect them, it also has the potential to make an invaluable contribution towards the
development of a society that respects the rights of every one of its children, including freedom
of expression.

UNICEF is proud to be associated with the development of this publication, which seeks to provide
important information on how South African Parliamentarians can expedite the fulfilment of the
rights of all children in the country. It is our hope that the publication will contribute in a
meaningful way to the work of Parliament in the realisation of child rights in the country.



INTRODUCTION

outh Africa has enshrined children’s rights in the Constitution (Act 108 of 1996),

the supreme law of the country that was designed to respect, protect, promote

and fulfil the rights of all people in the country.’ This commitment resonates
strongly with international principles. The former United Nations Secretary General, Mr
Kofi Annan, argued "there is no trust more sacred than the one the world holds with
children. There is no duty more important than ensuring that their rights are respected,
that their welfare is protected, that their lives are free from fear and want and that
they can grow up in peace." In so doing, governments have an obligation to protect
and promote the survival, development and well-being of children, which ultimately
affects their quality of life.’

It is worth taking the time to consider the question “What are human rights?” In
essence, human rights are not merely abstract notions. On the contrary, they are
intended to transform people’s lives. Thus fostering a culture of human rights goes
beyond the attainment of material conditions. Instead, it defines one’s sense of
nationhood. Closely related to this is the inculcation of a set of values that underpin a
culture of human rights and bringing to the fore systems of beliefs that further develop
the shared objectives of shared values.* Hence a human rights culture can only be built
on value systems; herein lies the challenge for children’s rights. Society’s notions of
childhood and how this is defined as well as what this means within a particular
context and time, are significant variables in shaping the manifestation of children’s
rights. This publication attempts to explore what the promotion of children’s rights
entails and the role of Parliament in this regard.

The Portfolio Committee on Women, Children, Youth and Persons with Disabilities and
the Select Committee on Women, Children and Persons with Disabilities are the lead
committees that oversee children’s matters in Parliament. The newly established
Ministry on Women, Children and Persons with Disabilities has a branch that deals with
children’s rights which replaces the former Office on the Rights of the Child, which was
located in the Presidency. In addition, the South African Human Rights Commission; the

The Constitution of the Republic of South Africa (1996) Act 108 of 1996.

United Nations General Secretary, Mr Kofi Annan, Children's Rights Quotes, Accessed: [ http://www.betterworld.net/quotes/children-quotes-3.htm
Dutschke and Abrahams (2006)

Manuel Trevor (2007) Forum: The need for a human rights culture. Law, Democracy and Development, (11): 85-90

ENQEVERN NN
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Commission for Gender Equality; the Commission for the Promotion and Protection of
the Rights of Cultural, Religious and Linguistic Communities and the National Youth
Development Agency all play a vital role in this regard even though these institutions
may serve a broader mandate.

Given the importance of the Government’s mandate to advance children’s rights, it is
imperative that Members of Parliament have the knowledge and understanding of all
the relevant structures, legislation, protocols, agreements and declarations to advance
this cause. Hence, knowledge of how best to promote children’s rights is critical to
conducting effective oversight and legislative reform. This manual outlines the key
international and regional child-rights instruments, as well as South Africa’s national
legislative and policy framework for promoting and mainstreaming children’s rights.
The manual is intended to serve as a guide, information source and reference
document for Members to effectively oversee the implementation of child sensitive
service delivery.

USING THE MANUAL

he purpose of the handbook is to provide Members of Parliament with pertinent

information on children’s issues that equips them to integrate a child rights

perspective into the work of their Committees. Specifically, it seeks to encourage
Members to conduct effective oversight and to enable them to ensure accountability
with regards to service delivery from a child-rights perspective, as well as to enhance
public participation in this regard. In so doing, it is envisaged that Committees will
become better capacitated to promote children’s rights in Parliament. It is hoped that
the manual could also be used to enhance the promotion of children’s rights in the
constituency work of Members.
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STRUCTURE OF
THE MANUAL

For ease of reference, the handbook is sub-divided into 5 sections:

Section 1 commences with a brief history of the children’s rights movement in
South Africa. This historical overview is useful in locating the journey of the
promotion of children’s rights in South Africa.

Section 2 contains a description of key international instruments and domestic
legislation that pertains to children’s rights.

Section 3 describes children in the South African context and the major challenges
facing children in the country.

Section 4 highlights major challenges facing children in South Africa using a case
study approach. While stories are fictitious, cases were drawn from observations
and other literature that documents the challenges South African children face.
With a selection of 5 key issues, this section is intended to demonstrate
hypothetical case studies of rights impacted on and the roles and responsibilities of
duty-bearers in this regard.

Section 5 will conclude with a comprehensive list of key stakeholders of children’s
organisations that Members can refer to.









KEY MOMENTS IN THE HISTORY
OF THE CHILD RIGHTS MOVEMENT
SINCE THE 1980s

historical perspective of the child rights movement in South Africa provides an

important contextual background for understanding the evolution of child rights

in the country. Notions of childhood and child rearing manifested itself amidst a
myriad of value systems, norms, cultural and religious beliefs of both the inhabitants of
South Africa and immigrants. During the apartheid era, children’s rights were grossly
violated and as such, large numbers of children were arrested, imprisoned and held in
custody for participating in political activities.” During this period, non-governmental
organisations (NGOs) and community-based organisations (CBOs) sought to run various
programmes to promote the rights of socially vulnerable children in the country.
However these initiatives were not co-ordinated and operated with significant resource
constraints.® Between the mid-1970s and early 1990s, NGOs and (BOs played a
significant role in the growth of child rights activism in South Africa, the focus of which
was largely concentrated on children in an apartheid context.” The same applied to
women'’s interest groups and the overall solidarity by the liberation movement to fight
against oppression for human rights.?

A brief timeline of key events in the child rights movement in South Africa since the
1980s has been captured in Table 1.

It is important to note that it is beyond the scope of this handbook to capture the
complex history of the child rights movement. The handbook merely extrapolates a
few highlights from South Africa’s history. Significant events that shaped the outcomes
of children’s rights in the country will be discussed in brief.

In the 1980s and 1990s, international and national conferences in and around South
Africa focussed on the impact of apartheid on the lives of children, women and
families in South Africa. For example, in 1987, a Radda Barnen- sponsored conference’,
entitled “Children, Repression and the Law in Apartheid South Africa” was held in

5 IDAF, 1988 and Skelton, 1999: 89

6 Mabusela (2000)

7 Rama and Bah (2000)

8 Lund (2008)

9 R&dda Barnen (Save the Children, Sweden) was founded in 1919 in Sweden as a member organisation, working primarily for children’s rights.
It is a non-governmental organisation. The United Nations Convention on the Rights of the Child is a fundamental tool in its effort.

10



1987 Radda Barnen™ sponsored conference, entitled “Children, Repression and the Law in
Apartheid South Africa” held in Harare, Zimbabwe.

UNICEF’s publication “Children on the Frontline: The Impact of Apartheid, Destabilisation
and Warfare on Children in Southern and South Africa”(updated in 1989 to include a
section on Namibia) motivates organisations to lobby and campaign more ardently for
the protection of children’s rights in South Africa.

1990 National Committee on the Rights of the Child (NCRC) is formed in Botswana, following
a number of meetings between members of the Mass Democratic Movement, NGOs from
South Africa and UNICEF.

1992 Children’s Summit is organised by Molo Songololo, Children’s Charter adopted.
International Conference on Child Rights held in Cape Town.

1993 Interim Constitution adopted - provisions made for the inclusion of the protection of
children’s rights in the country.

National Children’s Rights Committee (NCRC) and UNICEF launch the publication “Children
and Women in South Africa: A Situation Analysis”.

F.W. de Klerk and Nelson Mandela jointly sign the 1990 Declaration and Plan of Action of
the World Summit for Children and the Convention on the Rights of the Child.

1994 President Mandela is presented with an outline of the National Programme of Action for
Children at Orlando Stadium in Soweto by National Programme of Action Task Team.

1995 South Africa ratifies the United Nations Convention on the Rights of the Child.
1996 Cabinet approves the formation of the National Programme of Action for Children.

“Children, Poverty and Disparity Reduction: Towards Fulfilling the Rights of South Africa’s
Children” is published by the National Institute for Economic Policy /Reconstruction and
Development Programme.

1997 South Africa submits its initial country report to the United Nations Committee on the
Rights of the Child.

1998 The co-ordination of the National Programme of Action for Children is moved from the
Department of Health to the Office of the Deputy President.

1999 The Children’s Desk is relocated from the Department of Health to the Office of the
President.
2000 South Africa presents its initial and supplementary country reports to the United Nations

Committee on the Rights of the Child.
2009 Establishment of the Ministry for Women, Children and People with Disabilities.

' Radda Barnen (Save the Children, Sweden) was founded in 1919 in Sweden as a member organisation, working primarily for children’s rights. It is
a non-governmental organisation. The United Nations Convention on the Rights of the Child is a fundamental tool in its efforts.



Harare, Zimbabwe. The conference served as an important event for the international
mobilisation on issues of the worsening plight of children in the country.” Events of
this nature significantly shaped the child rights discourse as activists spoke of the
effects of apartheid on children and their rights. The 1987 Harare Radda Barnen
sponsored Conference in conjunction with other international conferences and efforts,
provided an opportunity and challenge to the African National Congress (ANC) in exile,
and the Mass Democratic Movement, to strongly advocate for the protection, survival
and development of children’s rights in South Africa. Publications produced in the
1980s, such as UNICEF’s “Children on the Frontline: The Impact of Apartheid,
Destabilisation and Warfare on Children in Southern and South Africa”, significantly
motivated organisations to lobby and campaign more for the protection of children’s
rights in South Africa.”

In April 1990, following a number of meetings between members of the Mass
Democratic Movement, NGOs from South Africa and UNICEF, the National Committee on
the Rights of the Child (NCRC) was formed in Botswana. The NCRC was an umbrella
body of more than two hundred NGOs and CBOs working with children in South Africa.
An agreement was reached with child rights structures that operated in various
provinces, to become one national structure. Although there were difficulties, most
organisations agreed, in the interest of child rights, to be part of the child rights
national structure.”

The NCRC became the first national organisation in South Africa to promote the rights
of children. The NCRC, in collaboration with UNICEF, recognised the need for a
situational analysis of women and children in South Africa in order to determine their
needs.

During 1991 and 1992, the time of the Convention for a Democratic South Africa
(CODESA) negotiations, the NCRC addressed the major political parties in the country on
the need for the Government of National Unity to prioritise the rights of children. The
NCRC highlighted the fact that during the transition period, the situation of children had
not been prioritised, even though children were also victims of apartheid and had
actively participated in the anti-apartheid movement. Subsequently, children submitted
the South African Children’s Charter to participants at CODESA. The South African
Children’s Charter was based on the document drawn up by those children who
participated in the May 1992 Children’s Summit, organised by Molo Songololo, as part
11 Omar (1992b), p11

12 Knutsson and 0'Dea (1998), p21
13 Mabusela (2000)



of the NCRC social mobilisation effort. The Summit comprised of children from different
backgrounds from across the country who discussed and debated the problems they
faced as children.

In June 1992, an international conference on child rights was held in Cape Town where
the Charter was presented again. The decision to hold that conference was based on
the premise that it would have the potential to intervene and impact on the situation
positively and in so doing, promote democratic change." The conference highlighted
the huge inequalities that existed between racial groups in South Africa because of the
application of apartheid laws.” Participants at the conference argued that children’s
rights were only achievable through the ending of
apartheid, the election of a democratic government  F T K T played a critical
and the drawing up of a new constitution for the role in getting child rights
country. entrenched in the

At the time of writing the Constitution, the NCRC Constitution of South Africa.
played a critical role in getting child rights
entrenched in the Constitution of South Africa. With Raddda Barnen’s support, the NCRC
brought together experts from all the provinces to give input on the promotion of
children’s rights to the Human Rights Committee of the Constituent Assembly. The

prioritisation and recognition of the situation of children in South Africa was evident in
the drafting of the Interim Constitution. The Interim Constitution, which was adopted in
1993, made provisions for the inclusion of the protection of children’s rights. The result
of this is Section 28 of the Constitution, which refers specifically to children’s civil- and
socio-economic rights. The section gives children the right to a name, citizenship as
well as care and protection, in addition to all the other rights safequarded in the Bill of
Rights.

0n 16 June 1993, the NCRC and UNICEF launched the publication “Children and Women
in South Africa: A Situation Analysis”. This situation analysis was a significant piece of
work, highlighting the plight of children and women in terms of education, health,
nutrition, violence and abuse. One of the main objectives of the report was to provide
baseline data on the situation of children in South Africa.” In this regard, the report
found that there were major data constraints. These included the under-enumeration in
the national statistics of the black population, especially of those residing in the
independent homelands; the methods of collecting, reporting and classification of data

14 Omar (1992a)

15 Ibid

16 Knutsson and 0'Dea (1998), p32
17 UNICEF/NCRC (1993) p1
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resulted in under-reporting and poor quality of data especially with regard to vital
statistics; and that national policies had had an effect on the reliability of the data.™
The report recommended that in the developing of future information systems for data,
racial; geographic; gender and urban/rural disparities would have to be taken into
account. It argued that such a system would be important not only for the delivery and
planning of social services, but also to assess and monitor changing trends in the
situation of women and children in South Africa.”

The report was an important tool for advocacy and mobilisation. The NCRC and UNICEF
used the launch of the publication to call for a National Programme of Action for
Children (NPA). This was based on the Agenda for Action of
the 1990 Declaration and Plan of Action of the World
Summit of Children and on the Convention on the Rights of
the Child.” The launch of the NCRC/UNICEF report was
followed by a two-day conference, held in Thembisa,
entitled “The State of the African Child: An Agenda for Action”. At this conference, the
report on the situation analysis of children and women was examined and proposals
for the formation of the National Programme of Action for Children (NPA) were
discussed. The NCRC and UNICEF were mandated to oversee and follow-up on the
recommendations from the Thembisa Declaration (adopted on 19 June 1993) for the
establishment of a National Forum for Children as well as the NPA for children.

In December 1993, former Presidents F.W. de Klerk and Nelson Mandela jointly signed
the 1990 Declaration and Plan of Action of the World Summit for Children and the
United Nations Convention on the Rights of the Child (CRC) in Sweden. Guided by its
mandate from the Thembisa Declaration, the NCRC began work on the outline of

the National Programme of Action for children in South Africa. In February 1994,

a conference was held to discuss the draft NPA outline. Representatives at the
conference included non-governmental organisations, community-based organisations,
trade unions, political organisations, etc. The conference was significant for a number
of reasons. Firstly, it made recommendations as to the way forward for the
establishment of the NPA, the structures and processes that were needed, the
consultative mechanisms and the technical resources that would be required. Secondly,
it established an elected NPA Task Team drawn up from the NCRC, UNICEF and
representatives from organisations across the country. The NPA Task Team was

18 UNICEF/NCRC (1993), p13
19 UNICEF/NCRC (1993), p131
20 UNICEF/NCRC (1993)



responsible for preparing the NPA outline for presentation to the Government-to-be in
June 1994.

The NPA was developed after the ratification of the United Nations Convention on the
Rights of the Child. The NPA sought to ensure that Government policies were child-
friendly. Child rights advocacy groups were active in ensuring that the rights of children
were given priority. On 16 June 1994, former President Mandela was presented with
an outline of the NPA. At the time, he promised to not only put children first, but that
the newly elected Government would prioritise children’s rights at the highest level.
The former President established the Inter-ministerial Cabinet Committee on the Rights
of the Child to oversee the development of the

Government-led NPA process. The Inter-ministerial Cabinet

Committee’s Steering Committee comprised of Director-

Generals from the Departments of Health, Justice, Education,

Welfare, Water Affairs and Forestry, the NCRC and UNICEF.

Other structures that later came on board included the

National Youth Commission; the South African Human Rights Commission;
representatives from the nine provinces; the Departments of Finance and Foreign
Affairs and the Office of the President. They were tasked with developing and ensuring
the implementation of the NPA Framework.

At a broader level, the Reconstruction and Development Programme (RDP) Office,
which was headed by the Minister without Portfolio, Jay Naidoo, focused on promoting
growth and addressing the poverty and inequalities of apartheid. A Child Rights Officer
was seconded from the NCRC to work in the RDP office in order to ensure that
children’s issues were part of the RDP. Hence, the Government of National Unity
afforded recognition to children’s rights within the framework of the Reconstruction
and Development Programme. Furthermore, the RDP Office commissioned the National
Institute of Economic Policy (NIEP) to undertake a second situation analysis of children
in South Africa. The NIEP/RDP report, “Children, Poverty and Disparity Reduction:
Towards Fulfilling the Rights of South Africa’s Children” was published in 1996. The
report provided a comprehensive description of children and poverty in terms of the
effects of apartheid, access to health services, education, housing, water, food security,
land, etc. It also highlighted the lack of empirical data pertaining to children’s issues
and argued that a major constraint was the lack of reliable, representative national and
provincial data on children, especially data on Black/African children*' in South Africa.

21 NIEP (1996), p9-10



This report confirmed some of the findings of the report published by the UNICEF/NCRC
in 1993. The NIEP/RDP report also stipulated that without reliable and representative
data, the development of specific service-delivery programmes for poverty reduction,
especially for children, was problematic.

During the 1990s, the civil service underwent massive transformation. This
transformation saw former child rights activists occupying senior positions in different
rights-based Government agencies. A major task that the National Programme of
Action Steering Committee® and the Children’s Desk undertook during this period, was
the preparation of the initial country report for submission to the United Nations
Committee on the Rights of the Child. In 1997, South Africa submitted its initial country
report to the United Nations Committee on the Rights of the Child. In January 2000,
South Africa again presented its initial report as well as a supplementary country report
to the Committee.

In 1998, the NPA co-ordination was moved from the Department of Health to the

Office of the Deputy President. This relocation of the NPA was seen as a necessary and

significant step towards the mainstreaming of children’s rights and issues into the work

of Government Departments. The mainstreaming approach calls for each Government
Department to prioritise children’s issues in its budget,
work-plan and programmes.

In 1999, after the second democratic elections, the

Children’s Desk was relocated to the Office of the President

and was then known as the Office on the Rights of the Child

(ORC). The ORC was tasked with working with stakeholders

and NGOs to improve children’s well-being and promote the

rights of children. It worked closely with the National
Programme of Action Steering Committee. In addition, it also played an advisory role,
by advising the President and his Office on the situation and needs of children in the
country.

In 2009, the Office on the Rights of the Child was relocated to a new department
called the Department of Women, Children and Persons with Disabilities. The purpose
of the programme dealing with the promotion of children’s rights is to ensure the
realisation of children’s rights and responsibilities by:

22 As some of these organisations were part of the NPA Steering Committee (NPASC), the NPA whilst part of Government continued to be supported
by child rights activists. The NPASC was drawn from a cross-section of Government departments, parastatals, NGOs, the NCRC, UNICEF, the Human
Rights Commission and the National Youth Commission. More Governmental Departments were added to the initial group.



- Providing leadership and support for planning, coordination, oversight and
comprehensive reporting in the national Children’s Rights and Responsibilities
Programme.

Developing and maintaining a child rights and responsibilities monitoring and
evaluation framework.

Developing and managing catalytic projects for children’s rights and responsibilities.
Facilitating public-private partnerships in the interests of children.

Participating in sectoral coordination and in national

children’s rights forums. ... children’s rights

Post-1994, with a surge of new laws being introduced and have found its

old laws repealed, children’s rights have found its expression | == Lol T VA [
in law and policy reform; this transformation is in keeping policy reform

with international trends. Key legislative developments in
which the child rights movement has been vociferous was the initiation and
introduction of the Children’s Act and the Child Justice Act. Civil society lobbied
Parliament at length during the associated law reform process; the implementation of
legislation still remains a challenge for Government. In this regard, Parliament has a

particular role to play in terms of its oversight and accountability function.

Notwithstanding significant gains made, there are still critical challenges that threaten
the plight of children. These include the HIV/AIDS pandemic and its associated
consequences for children, high numbers of children that go missing every year, high
levels of violence and abuse against children and poverty and poor living conditions.
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INTERNATIONAL TREATIES,
CONVENTIONS, DECLARATIONS,
PROTOCOLS

he rights of children are legally defined in international human rights treaties,

such as the United Nations Convention on the Rights of the Child (CRC), regional

human rights treaties, such as the African Charter on the Rights and Welfare of
the Child (ACRWC) and country-specific legislation. The extent to which international
instruments and laws are able to improve the lives of children across the world is
dependent on the extent to which State parties implement them and adopt domestic
measures to comply with the relevant obligations.”

There are nine core international human rights treaties that promote children’s rights.
These are listed in the table below. Since the adoption of the Universal Declaration of
Human Rights in 1948, all UN Member States have ratified
There are nine core at least one core international human rights treaty and 80%
international human have ratified 4 or more. Each of these treaties has

rights treaties that established a committee of experts to monitor

promote children’s implementation of the treaty provisions by its States
rights. parties. Some of the treaties are supplemented by optional
protocols dealing with specific concerns as noted in the
table. There are seven human rights treaty bodies, which are committees of
independent experts that monitor implementation of the core international human
rights treaties. These were created in accordance with the provisions of the treaty that
each monitors. The Office for the High Commissioner for Human Rights (OHCHR) assists
treaty bodies in harmonising their working methods and reporting requirements
through their secretariats.”

In addition to the International Bill of Rights and the core human rights treaties, there
are many other universal instruments relating to human rights. The legal status of
these instruments varies and they can take the form of declarations, principles,
guidelines, standard rules and recommendations. All of these have no binding legal
effect, but such instruments have an undeniable moral force and provide practical

23 Sloth-Nielsen and Mezmur (2007)
24 United Nations Human Rights, Office of the High Commissioner for Human Rights (1989)
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Table 2: Core International Human Rights instruments for children

ABBREVIATION CORE INTERNATIONAL HUMAN RIGHTS TREATIES

guidance to States in their conduct. Covenants, statutes, protocols and conventions are
legally binding for those States that ratify or accede to them. An example of such a
declaration of such a nature is that of the United Nations Millennium Declaration which
will be discussed further. The human rights instruments that deal specifically with child
rights are illustrated in Table 2.

It is beyond the scope of this manual to discuss all of the aforementioned binding and
non-binding human rights instruments. Hence for the purposes of this publication, a
select few have been chosen to provide Members with a brief overview as it relates to
the context in which Parliament formulates law and conducts oversight and holds the
Executive accountable with respect to children in the country.

The following international treaties and commitments that the South African
Government have agreed to will be discussed:
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Universal Declaration on Human Rights

International Covenant on Civil and Political Rights (ICCPR)
United Nations Convention on the Rights of the Child (CRC)
Millennium Development Goals (MDGs)/ Millennium Declaration

For a more comprehensive list on international and regional treaties to which South
Africa has ratified or is a signatory to, refer to Appendix 2, Table 5.

There are three interdependent categories of child rights, namely, civil and political
rights; socio-economic; and cultural rights. Civil and political rights are rights that limit
physical and legal abuse by governments (and other parties) against children. They
entitle children to be free from feeling physically threatened and abused by the
political system, law or another person. Examples include the child’s right to life, to be
registered after birth and to be heard in any judicial and administrative proceedings
affecting the child, either directly, or through a representative or an appropriate body.
Cultural child rights are rights that are aimed at protecting and promoting the rights of
marginalised groups. Socio-economic rights include those relating to health-care,
education, minimum income, nutrition and shelter. These rights are aimed at meeting
children’s basic needs.

The international human rights movement was strengthened in 1948 when the United
Nations General Assembly adopted the Universal Declaration of Human Rights (UDHR).
It was drafted as ‘a common standard of achievement for all peoples and nations".”
The Declaration, for the first time in human history, articulated clearly the basic civil,
political, economic, social and cultural rights that all human beings should enjoy. In so
doing, the UDHR was the first international statement to use the term "human rights".*
It has, over time, come to be widely accepted as the fundamental norms of human

rights that everyone should respect and protect.

The ICCPR was adopted and opened for signature, ratification and accession by General
Assembly resolution 2200A (XXI) on 16 December 1966 and entered into force on 23

25 United Nations General Assembly (1948)
26 United Nations Human Rights Website, A Summary of United Nations Agreements on Human Rights. Accessed: Internet:
[http://www.hrweb.org/legal /undocs.html].



March 1976. This followed almost two decades of negotiations and rewriting. In 1976,
after being ratified by the required thirty-five States, it became international law.

The Preamble of the Covenant notes the recognition of the inherent dignity and the
equal and inalienable rights of all members of the human family, which is at the
foundation of freedom, justice and peace in the world. The Covenant promotes the
following rights:

The right to legal recourse when an individual’s rights has been violated, even if
the violator was acting in an official capacity;

The right to life;

The right to liberty and freedom of movement;

The right to equality before the law;

The right to presumption of innocence until proven quilty;

The right to appeal a conviction;

The right to be recognised as a person before the law;

The right to privacy and protection of that privacy by law;

Freedom of thought, conscience, and religion;

Freedom of opinion and expression;

Freedom of assembly and association. The right of people to choose freely whom
they will marry and to found a a family. (The Covenant requires that the duties and
obligations of marriage and family be shared equally between partners. It
guarantees the rights of children and prohibits discrimination based on race, sex,
colour, national origin, or language).

The Covenant forbids the following:

torture and inhuman or degrading treatment;

slavery or involuntary servitude;

arbitrary arrest and detention, and debtor's prisons;

propaganda advocating either war or hatred based on race, religion, national origin,
or lanquage.

It also restricts the death penalty to the most serious of crimes, guarantees condemned
people the right to appeal for commutation to a lesser penalty, and forbids the death
penalty entirely for people under 18 years of age. The Covenant permits governments
to temporarily suspend some of these rights in cases of civil emergency only, and lists
those rights, which cannot be suspended for any reason. It also establishes the United
Nations Human Rights Commission (UNHRC). This was regarded as the UN's principal
mechanism and international forum concerned with the promotion and protection of
human rights. It has subsequently been replaced by the United Nations Human Rights
Council in 2006.
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2.3 [INTERNATIONAL COVENANT ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS (ICESCR)

The ICESCR was adopted and opened for signature, ratification and accession by the
General Assembly resolution 2200A (XXI) of 16 December 1966 and entered into force
on 3 January 1976. The text of this Covenant was finalised in 1966 along with that of
the Covenant on Civil and Political Rights, but has not been ratified yet by South Africa.
The ICESCR places an obligation on States to promote universal respect for and
observance of human rights and freedoms. The Convention forbids the exploitation of
children, and requires all nations to cooperate to end world hunger. States are to
submit annual reports on progress in providing for these rights.

2.4 UNITED NATIONS CONVENTION ON THE RIGHTS
OF THE CHILD (CRC)

The CRC was adopted and opened for signature, ratification and accession by the
United Nations General Assembly resolution 44/25 on the 20th of November 1989 and
entered into force on 2 September 1990, in accordance with article 49. Most countries
acceded to the treaty rapidly across the world. This rapid progress towards ratification
signalled the rights which have contributed towards the protection of children.” South
Africa signed the treaty in 1993 and ratified in 1995.

The preamble sets out the civil, political, economic, social and cultural rights of
children.”® The Convention also reaffirms the fact that children, because of their
vulnerability, require the following:

The need for legal and other protection of the child before and after birth.
The importance of respect for the cultural values of the child's community.

+ Children need special care and protection. Special emphasis is placed on the
primary caring and protective responsibility of the family.
The vital role of international cooperation in securing children's rights.

The protection measures within the CRC include the protection of children from abuse
and neglect and interventions required to investigate and prevent child abuse. In
addition, more specialised children’s provisions are also provided for in the CRC and

27 Sloth-Nielsen and Mezmur (2007)
28 Child Rights Information Network, Convention on the Rights of the Child. Accessed: Internet: [http://www.crin.org/docs /resources/treaties/uncrc.asp).
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concerned children’s decision-making forums that include either local or more
specialised courts. The CRC forbids capital punishment towards children. This
Convention also has 2 optional protocols that have subsequently been adopted by the
General Assembly in 2000, which are only applicable to States who signed and ratified
the CRC. Given the importance of the CRC in shaping the rights provisions for children in
South Africa, more detail has been provided in this regard. A summary of the
provisions of the CRC has been tabulated in Appendix 3, Table 6.

The United Nations Millennium Declaration was adopted by the General Assembly
resolution 55/2 on 8 September 2000. In terms of the Declaration, States have a
collective responsibility to uphold the principles of human dignity, equality and equity
at global level.

There are eight Millennium Development Goals (MDGs). These include halving extreme
poverty and hunger; achieving universal primary education; empowering women and
promoting equality between women and men; reducing under-five mortality by two-
thirds; reducing maternal mortality by three-quarters; reversing the spread of diseases,
especially HIV/AIDS and malaria; ensuring environmental sustainability; and creating a
global partnership for development, with targets for aid, trade and debt relief (see
Table 3). The Declaration provides for time-bound and measurable goals and targets for
combating poverty, hunger, disease, illiteracy, environmental degradation and
discrimination against women, namely the Millennium Development Goals (MDGs). The
Summit’s Millennium Declaration also outlined a wide range of commitments in human
rights, good governance and democracy.

Progress towards the attainment of MDGs globally is uneven and slow. It is argued that
the large majority of nations will reach the MDGs only if they get substantial support -
advocacy, expertise and resources. The challenges for the global community, in both
the developed and developing world, are to mobilise financial support and political
will, re-engage Governments, re-orient development priorities and policies, build
capacity and reach out to partners in civil society and the private sector.

29 United Nations Department of Public Information (2002)



Table 3: Millennium Development Goals & Targets for 2015

GOAL TARGET




GOAL TARGET

8. Create a global partnership for Target 12. Develop further an open, rule-
development, with targets for aid, based, predictable, non-discriminatory
trade and debt relief trading and financial system (includes a

commitment to good governance, development,
and poverty reduction, both nationally and
internationally.

Target 13. Address the special needs of the least
developed countries (includes tariff- and quota-
free access for least developed countries'
exports, enhanced program of debt relief for
heavily indebted poor countries [HIPCs] and
cancellation of official bilateral debt, and more
generous official development assistance for
countries committed to poverty reduction.

Target 14. Address the special needs of
landlocked developing countries and small
island developing States (through the Program
of Action for the Sustainable Development of
Small Island Developing States and 22nd
General Assembly provisions).

Target 15. Deal comprehensively with the debt
problems of developing countries through
national and international measures in order to
make debt sustainable in the long term.

Target 16. In cooperation with developing
countries, develop and implement strategies for
decent and productive work for youth.

Target 17. In cooperation with pharmaceutical
companies, provide access to affordable
essential drugs in developing countries.

Target 18. In cooperation with the private
sector, make available the benefits of new
technologies, especially information and
communications technologies.
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REGIONAL TREATIES,
CONVENTIONS, DECLARATIONS,
PROTOCOLS

The South African Government has also led a number of regional treaties and
agreements namely: the African Charter on the Rights and Welfare of the Child, the
African Youth Charter and the NEPAD agreement.

3.1 AFRICAN CHARTER ON THE RIGHTS & WELFARE
OF THE CHILD (ACRWC)

The ACRWC was drafted to give the Convention of the Rights of the Child (CRC) specific
application in the African context since the representation by African countries at the
time of the drafting of the CRC was deemed inadequate. Hence, the ACRWC was the
first regional treaty on the human rights of the child. It was adopted by the
Organisation of African Unity (OAU) on 11 July 1990.°

The CRC and ACRWC are premised more on the rights of the child than the powers of
the parent over the child. More emphasis has been placed on continent specific issues
in the ACRWC such as inter-country adoptions and child trafficking.

3.2 AFRICAN YOUTH CHARTER*

In 1995, the United Nations strengthened its commitment to the youth of the world by
adopting the World Programme of Action for Youth to the Year 2000 and Beyond
(WPAY) to effectively address the problems of young people and to increase the
opportunities for the participation of youth in society.” The WPAY provided a policy
framework and practical guidelines for national Governments and regional
organisations to improve the situation of youth within countries and regions.” The key
thematic areas dealt with by the WPAY are: *

30 Sloth-Nielsen and Mezmur (2007)

31 Children 14-18 years fall within the youth category (14-35 years)
32 http://www.un.org/events/youth98/backinfo/ywpa2000.htm
34 http://www.un.org/events/youth98/backinfo/ywpa2000.htm
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Education;

Employment;

Hunger and Poverty;

Health;

Drug Abuse;

Juvenile Delinquency;

Leisure-time activities;

Girls and Young Women; and

The full and effective participation of youth in the life of society and in decision-
making.

The key responsibilities placed on Governments are:*

To formulate and adopt an integrated national youth policy as a means of
addressing youth-related concerns;

Undertake special efforts to develop and disseminate model frameworks for
integrated policies and to identify and organise an appropriate division of
responsibilities among governmental and non-governmental entities concerned
with youth-related issues;

Strengthen national capacities for data-collection and dissemination of information,
research and policy studies, planning, implementation and coordination; and
Establish or strengthen national coordinating mechanisms for integrated youth
policies and programmes.

The WPAY is regarded as an important tool for the development of an integrated youth
policy in South Africa. It sets the scene for co-operation between countries in the
development of a youth policy, as well as outlining key areas of concern when
developing a youth policy. Whilst the WPAY does not confer on signatories certain
obligations, it does provide a pivotal benchmark in the implementation and evaluation
of a youth policy, once implemented.

One of the key provisions of the WPAY is the recognition of the role of regional
organisations in the development of a youth policy. The African Youth Charter (AYC)
represents such a measure. The AYC represents a strategic framework for the
development of a youth policy at national and regional levels; South Africa ratified the
AYC on 8 August 2009.

The AYC places an obligation on State Parties to develop a comprehensive and

35 http://www.un.org/events/youth98/backinfo/ywpa2000.htm
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coherent national youth policy as well as obligations that signatory states need to
abide by when developing and implementing their respective youth policies. These
include:*

That the youth policy be cross-sectoral in nature considering the inter-relatedness
of the challenges facing young people;

That the development of a national youth policy shall be informed by extensive
consultation with young people and cater for their active participation in decision-
making at all levels of governance in issues concerning youth and society as a
whole;

That a youth perspective be integrated and mainstreamed into all planning and
decision-making as well as programme development;

That mechanisms to address youth challenges shall be framed within in the
national development framework of the country;

That the policy shall provide guidelines on the definition of youth adopted and
specify subgroups that shall be targeted for development;

That the policy shall advocate equal opportunities for young men and women;
That a baseline evaluation or situation analysis shall inform the policy on the
priority issues for youth development;

That the policy shall be adopted by Parliament and enacted into law;

That a national youth coordinating mechanism shall be set up and shall provide a
platform as well as serve as a linking agent for youth organisations to participate in
youth policy development as well the implementation, monitoring and evaluation
of related programmes;

That national programmes of action shall be developed that are time-bound and
that are connected to an implementation and evaluation strategy for which
indicators shall be outlined; and

That the programme of action shall be accompanied by adequate and sustained
budgetary allocation.

As a Signatory State, the South African Government has to ensure that in terms of the
development and implementation of a youth policy, attention is paid to the regional
obligations that are enforceable under the AYC. These provisions will have a direct
impact on the development of the youth policy - a policy that will greatly impact on
structures such as the National Youth Development Agency (NYDA). The NYDA initiates,
implements, facilitates and monitors youth development interventions and is aimed at
reducing youth unemployment and promoting social cohesion. While this structure is

36 http://www.un.org/events/youth98/backinfo,/ywpa2000.htm
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situated within the Presidency, its mandate of mainstreaming youth issues should
involve interaction with all sectors in order to embody the definition of youth
mainstreaming as highlighted earlier. Parliament is able to monitor and help foster
relationships through its oversight function.

The New Partnership for Africa's Development (NEPAD) is a pledge by African leaders,
based on a common vision and a firm and shared conviction. They have a pressing
duty to eradicate poverty and to place their countries, both individually and
collectively, on a path of sustainable growth and development, and at the same time
to participate actively in the world economy and body politic. The Programme is
anchored on the determination of Africans to extricate themselves and the continent
from the malaise of underdevelopment and exclusion in a globalising world.

Hence African leaders will take joint responsibility for a range of issues that will aid
development on the continent of which the following have a direct bearing on
children:

Strengthening mechanisms for conflict prevention, management and resolution at
the regional and continental levels, and to ensure that these mechanisms are used
to restore and maintain peace.

Promoting and protecting democracy and human rights in their respective countries
and regions, by developing clear standards of accountability, transparency and
participatory governance at the national and sub-national levels.

Restoring and maintaining macroeconomic stability, especially by developing
appropriate standards and targets for fiscal and monetary policies, and introducing
appropriate institutional frameworks to achieve these standards.

Revitalising and extend the provision of education, technical training and health
services, with high priority given to tackling HIV and AIDS, malaria and other
communicable diseases.

Promoting the role of women in social and economic development by reinforcing
their capacity in the domains of education and training; by the development of
revenue-generating activities through facilitating access to credit; and by assuring
their participation in the political and economic life of African countries.

Building the capacity of the states in Africa to set and enforce the legal framework,
as well as maintaining law and order.”
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The MDGs and NEPAD share common values with human rights instruments and their
value lies in that they set time frames for the realisation of these rights.”* When
NEPAD was drawn up in 2001, African leaders incorporated the MDGs into the plan. As
such African youth leaders identified conflict, HIV and AIDS, poverty and corruption as
the main obstacles for Africa in achieving progress. Thus given the challenges facing
youth and children in Africa, it will be imperative that strategies and programmes
devised to achieve the aforementioned goals, take into consideration the needs of
children and youth.”

37 NEPAD (2001)
38 Fukuda-Parr (2004) p395
39 Randle (2004)



DOMESTIC LEGISLATION

The following legislation has particular bearing on children’s rights in South Africa but is
by no means a complete list, which is beyond the scope of this document.

4.1 SOUTH AFRICAN CONSTITUTION
(ACT 108 OF 1996)

The South African Constitution contains a number of socio-economic rights that only
apply to children. In terms of section 28(1)(c) every child has the right to basic
nutrition, shelter, basic health-care services and social services. These rights are free of
internal limitations in terms of progressive realisation. Socio-economic rights applicable
to everyone have internal limitations because the Constitution requires that the State
must take reasonable legislative and other measures within its available resources to
achieve the progressive realisation of these rights. No such limitation applies to the
socio-economic rights of children.” In addition, the Constitution makes provision for
children’s right to be protected from abuse, neglect and degradation. The Constitution
also ensures that no child should work when under-age, or do work that would
interfere with his or her education or development. Children should be jailed only as a
last resort and should not have to share a cell with adults. They should not take part in
wars and should be protected during times of conflict. The second sub-section, a very
important clause, says that a child's interests are the most important consideration in
any matter concerning the child.

The Constitution also contains the right to life in section 11 and the right to equality in
section 9. The Constitution further requires the interpretation of rights to consider
international law.”

As prescribed in international law, the State has various layers of obligations. In terms
of section 7(2) of the Constitution, the State has a duty to respect, protect, promote
and fulfil all the rights in the Bill of Rights. The Constitution adds the duty to ‘promote’
these rights, which is absent from international law.

41 Dutschke (2007)
42 See section 39 of the Constitution
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Specific laws that are currently in place to give effect to children’s rights include, but
are not limited, to the following:

Extension of the definition of rape: The definition of rape is extended to
include sodomy and other forms of sexual penetration. Reference is no longer
made to the sex of the perpetrator or the victim, and the Act does not
prioritise certain forms of sexual penetration above others. Sexual and physical
autonomy and integrity are protected.”

Consensual sexual acts with certain children: The Act criminalises acts of
sexual penetration and sexual violation with children between the ages of 12
and 16 years, regardless of consent. An accused can, however, raise a defence
that the child deceived him or her into believing he or she was above the age
of consent. An accused can also raise the defence that the age difference
between them is no more than two years where there was consensual sex
with a child between the ages of 12 and 16 years.

Sexual exploitation of children: A ban is placed on child prostitution and
those who engage the services of child prostitutes, as well as those who
benefit from the sexual exploitation of a child. Primary caregivers and parents
or guardians are prohibited from intentionally allowing a third person to
commit a sexual act with a child. Persons who know of the sexual exploitation
of a child are obliged to report this to the police. New offences involving the
sexual grooming of children, engaging in sexual acts in the presence of
children and the flashing, display or exposure of pornography or sexual acts to
children, have also been created.

National Register of Sex Offenders: A National Register of Sex Offenders is to
be established and a person who has been convicted of a sexual offence is
prohibited from working with children. A convicted sex offender must disclose
his or her conviction when applying for employment which would involve
working with children; and an employer who provides services to or for
children is prohibited from employing such a person.

43 Combrinck, H. (2006)



Human trafficking: Human trafficking for the purposes of sexual exploitation
becomes a separate, substantive offence, acknowledging the vulnerability of
women and children.

Medical and counselling services for victims and the compulsory HIV
testing of alleged sex offenders: Services provided to victims of sexual
offences include the right to have the HIV status of an alleged perpetrator
tested, as well as counselling and post exposure prophylaxis (PEP) treatment
which is needed to prevent mother to child transmission of HIV where victims
are in advanced stages of pregnancy. Compulsory HIV testing of alleged sex
offenders was considered a necessary invasion of an accused’s rights to privacy
compared to the harm that may ensue if victims do not receive treatment
timeously.

 Children’s Act (No. 38 of 2005) as amended by Children’s
Amendment Act (No. 41 of 2007):

The Children’s Act was officially launched by President Zuma as an overarching
piece of legislation that enhances the protection of children. This Act outlines
that decisions should be made in the best interests

of the child, and that each child has a right to The Children’s Act
participate in decision-making that concerns him or was officially

herself. The Act also changed the age of majority launched by President
from 21 years to 18 years and further obliges Zuma as an

Government to ensure substantive equality and overarching piece of
equal access to social services for children with legislation

disabilities and chronic illnesses. With the current
Act, the age of 12 years serves as a threshold for consent, and the child’s
maturity and ability to understand the risks and benefits of any medical
treatment or testing must also be assessed before the child can consent on
their own. The Act provides for the following, namely: early childhood
development programmes; partial and foster care services; prevention and
early intervention services for vulnerable children; protection services for
abused children; support groups for child-headed households; and partial and
secure care facilities for children and adoption.
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The Child Justice Act deals specifically with children and youth in conflict with
the law and was drafted to bring the legislation in line with the provisions in
the Constitution, particularly those pertaining to children’s rights. The former
Joint Monitoring Committee on the Improvement of Quality of Life and Status
of Children, Youth and Disabled Persons was instrumental, along with many
other stakeholders, in shaping the outcome of the Bill by providing written
submissions. Most of the Committee’s recommendations made to the Portfolio
Committee on Justice and Constitutional Development were incorporated into
the legislation. These included the minimum age of criminal responsibility
(MACR), assessments for all youth and children awaiting trial, reference to the
relevant international treaties, the importance of diversion programmes and
access to identification documents. The Child Justice Bill was enacted by the
President on 11 May 2009.

The Social Assistance Amendment Act (No. 5 of 2010) came into effect in
September 2010. This Act gives effect to social security grants that would
directly benefit children. The purpose of this Act is to “amend the Social
Assistance Act, 2004, so as to enable applicants and beneficiaries to apply to
the Agency (South African Social Security Agency) to reconsider its decision; to
further requlate appeals against decisions of the Agency; to effect certain
textual corrections; and to provide for matters connected therewith”.*

The Act also deals with matters pertaining to cash grants e.g. disability grants,
foster care grants and care dependency grants, all of which affect children and
youth who are eligible for obtaining it. Children also have a right to social
security, hence the provision of cash grants.

44 Social Assistance Amendment Act (No. 5 of 2010), p.2
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CHILDREN IN CONTEXT

he purpose of this section is to focus on children in the South African context and

to provide a demographic profile of the nation’s children by tabling statistics
followed with analytical commentary on each indicator. The disaggregated data
includes indicators on:

Number of children in SA, per province by age group, sex, race

Infant Mortality Rate (IMR)*

Under-five Mortality Rate (USMR)*

Registered births per province

Orphans

Number of children enrolled at primary schools

Number of children living in income poverty

Number of children living in formal housing and informal dwellings
Number of children in households with access to basic services (water and
sanitation, electricity)

Children constitute 38% of the population in South Africa, which amounts to
approximately 18.6 million individuals. More than two-thirds of these children resided
in households with an income of R520 or less a month during 2009.” In 2008, over
95% of children between 12 and 15 years old were attending school. However, of
these children, many are at grades below the ones corresponding to their ages.®

It has been noted that children’s legislation appears to be implemented in a piece-
meal manner and mostly in urban settings.”” To this end, State measures have been
developed and implemented to ensure that children’s rights are realised and redress is
brought about. Parliament, as an institution, is one of the key structures tasked with
overseeing children’s rights in South Africa. The role of Parliament includes, among
others, the promotion of the values of human dignity, equality, non-racialism and non-

45 Number of children under the age of 1 year who have died for every 1 000 live births.

46 Number of children under the age of 5 years who have died for every 1 000 live births

47 Statistics South Africa (2009) General Household Survey (2009). Pretoria, Cape Town: Statistics South Africa. Analysis by Chennells and Hall, Children’s
Institute, University of Cape Town (2011)

48 Loaiza and Lloyd (2008)

49 Sloth-Nielsen and Mezmur (2007)
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sexism. It also enacts legislation that prevents or prohibits unfair discrimination.
Parliament also has the responsibility to promote the principles of co-operative
government and intergovernmental relations and ratifies international agreements,
which are binding on the Republic.

5.1 DEMOGRAPHICS

For 2011, Statistics South Africa (Stats SA) estimated the mid-year population as just
over 50 million.” Exactly half of all children live in three of the nine provinces:
KwaZulu-Natal (23%), Eastern Cape (15%) and Limpopo (12%).”' Children are fairly
equally distributed across the age groups, with roughly one million children in each
age year under 18. Similarly, the gender split for boys and girls are nearly equal,
accounting for 51% and 49% of the child population respectively.” (Refer to Table 3,
Appendix 1).

5.2 VITAL REGISTRATION
5.2.1 Registered births

The number of births that are officially registered via the Department of Home
Affairs has come under scrutiny given the huge discrepancies that exist between
the different sources of data ranging from the Department of Health’s recording
of the number of births in hospitals to Statistics South Africa’s collection of vital
statistics through surveys such as the census. The estimation of completeness of
the South African National Population Register (NPR) for recording vital events
and other characteristics is an important undertaking that provides an indication
of the efficiency of the Department of Home Affairs’ registration system.
Furthermore, the number of births and deaths adjusted for incompleteness of
registration can be used in the analysis of birth and death statistics and for
estimating the overall population size of the country.”

Stats SA explains that estimates of completeness of birth registration are
provided for current births (births registered within the year of birth) and for
updated birth occurrences (recorded births as at 30 June 2011). Findings indicate
that the percentage of births registered within the year of birth increased from

50 Statistics South Africa (2011) Mid-year population estimates
51 Meintjes & Hall (2011)

52 Ibid.

53 Statistics South Africa (2010) Mid-year population estimates
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47.9% in 2002 to 83.3% in 2010, although there was a slight decrease between
2008 and 2009.*

Stats SA reported that in 2011, the highest number of birth registrations was in
Gauteng (395 097), accounting for 30.5% of all births. It was followed by
KwaZulu-Natal (258 286) and then Eastern Cape (134 580). The lowest number
of birth registrations was in the Northern Cape (25 944). In 2011, there were
only 379 recorded births with unspecified information about province, unlike the
2009 data which had 16 152 births with unspecified information about province.
With the exception of Gauteng, there were more current than total late
registrations in all provinces.

5.2.2 Child deaths

The United Nation’s General Assembly adopted the United Nations Millennium
Development Declaration with 8 goals and 18 targets that were intended to
improve the health status of people and alleviate poverty. For South Africa,
attaining the goal of health for all is imperative for all socially vulnerable groups

such as children, youth, women and persons with
South Africa currently disabilities.”® South Africa currently has the largest

has the largest

number of people living with in HIV in the world.*
Many children are HIV positive or have become ill

number of people and died due to AIDS. The majority of children are
|iving with in HIV infected before and during the birth process and

in the world some later through breastfeeding - in other words,
paediatric HIV is driven by the adult epidemic.”
However, the majority of these child deaths are
preventable.”® Qver 100 000 children (under 18 years) die annually as a result of
communicable diseases, intentional and unintentional injuries.

Furthermore, the high incidence of domestic violence and abuse and crimes
against and by children in the context of poverty compounds the vulnerability of
children. The main causes of child deaths were due to AIDS, diseases of poverty
(e.g. diarrhoeal disease, malnutrition, pneumonia); neonatal causes of deaths
(i.e. related to maternal care and obstetrics) and trauma.

54 1bid.

55 Mbeki, T (2008)
56 African Economic Outlook (2011)
57 Roman and Hall (2011)

58 Ibid
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5.2.3 Orphan status

An orphan is defined as a child under the age of 18 years whose mother, father,
or both biological parents have died.” The General Household Survey 2009
indicates that 34% of children in South Africa live with both their biological
parents. Thirty nine percent of all children - more than seven million - live with
their mothers but without their fathers. Only 3% of children live in households
where their fathers are present and their mothers absent. Twenty-four percent of
children live with neither biological parent. This does not necessarily mean that
they are orphaned: in most cases (78%) at least one parent is still alive, and half
of all children who live without co-resident parents have both parents living
elsewhere. In both the Western Cape and Gauteng provinces, the proportion of
children living with both parents is significantly higher than the national average,
with more than half of children resident with both parents (56% and 53%
respectively). Similarly, the number of children living with neither parent is low
in these two provinces (12% and 13%). In contrast, over a third of children
(36%) in the Eastern Cape live with neither parent. These patterns are consistent
from 2002 to 2009.%

Meintjies and Hall (2011) notes that less than one third (28%) of African children
live with both their parents, while the vast majority of Indian and White children
(84% and 85% respectively) are resident with both biological parents. Just over
one quarter (27%) of all African children do not live with either parent and a
further 42% of African children live with their mothers and without their fathers.
These figures indicate an absence of fathers in the domestic lives of large
numbers of African children. Younger children (0 - 5-year-olds) are more likely to
be living with their mothers (whether or not their fathers are present) than older
children (6 - 17 years), who are more likely than younger children to be living
with neither parent. While 15% of children aged 0 - 5 years were not residing
with either parent in 2009, this situation applied to 29% of children aged 6 - 17
years.

59 Meintjies and Hall (2011)
60 Ibid.
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5.3.1 Diseases of poverty

Diseases of poverty include health-related issues such as low birth weight,
diarrhoeal disease, lower respiratory infections and malnutrition. In 2009, nearly
three million children (16%) were living in households where child hunger was
reported. Overall, there has been a significant drop in reported child hunger from
30% of children in 2002, to 18% of children in 2007.°' The causes of preventable
deaths are exacerbated by a lack of access to basic services such as water and
sanitation, good health services for children including comprehensive HIV and
AIDS interventions, and high levels of trauma and violence. The poorest children
make up a disproportionate share of the mortality figures. The State of the
World’s Children Reports for 2006 and 2007 makes explicit that income
inequalities threaten children’s survival and that the poorest 20% of children are
four times more likely to die before their fifth birthday than the richest 20% of
children in South Africa. The deaths of many children under-five years of age in
South Africa remain unacceptably high and are preventable. The South African
Medical Research Council’s (SAMRC) National Burden of Disease Study findings
also indicated that the leading cause of childhood deaths from 1-4 years in 2000
was closely linked to poor socio-economic conditions with external causes of
death such as road traffic accidents, homicide and suicide contributing to the
deaths of older children.®

5.3.2 HIV and AIDS

Due to its relatively large population among the southern African countries, South
Africa has the largest number of persons living with HIV infection in the world
(4.9-5.7 million). It is estimated that about a quarter of a million of these are
children below the age of 15 years. An estimated 350 000 children and adults
died in South Africa of AIDS in 2007 alone.” The impact of the HIV and AIDS
pandemic in South Africa has contributed significantly to South Africa’s high
mortality rates (particularly for children) as compared to other countries with
similar income levels and health expenditure.* Notwithstanding the devastating

61 Roman and Hall (2011)

62 Ibid

63 Matjila et. al (2008)
64 Victoria et al, (2003)
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effects of child mortality as result of the HIV and AIDS pandemic, the impact of
children whose parents have died because of AIDS is as alarming. The HIV and
AIDS pandemic has resulted in the increase in the number of orphans, placed a
financial burden on poor families and in so doing, disrupted family units.

Given the regressive trend around child survival (with HIV and AIDS contributing
to a significant number of deaths in the country and the high prevalence of HIV
amongst young adults), existing efforts to combat this, such as the Prevention-
of-Mother-to-Child-Transmission-Programme (PMTCT), are essential.

5.3.3 Health implications of violence

The incidents of violence perpetrated against children and youth remain
unacceptably high in South Africa.

In the period 2010-2011, most of the victims of crimes committed against
children were between 15 - 17 years old. Fifty five percent of murders, 59.6% of
attempted murders, 70.8% of assaults for
grievous bodily harm (GBH), 63.1% of common
assaults and 39.5% of sexual offences committed

against children were in the age group of 15 - 17 ) .
years. against children were

between 15 - 17 years

... most of the victims
of crimes committed

It is, however, disturbing to notice that in the case

of the most prevalent crime against children, that
of sexual offences, most of the crimes in this regard involved children below the
age of fifteen years. Of the 20 141 cases of sexual offences recorded during
2008,/2009, 60.5% were committed against children below the age of 15 years.
It is even more disturbing to note that 29.4% of these sexual offences involved
children aged 0 - 10 years.*

Notwithstanding the official administrative data, research has shown that the
number of rapes that are reported is lower than the actual number of rapes that
have occurred.” A key concern linked to the number of rape survivors entering
the criminal justice system has been the restructuring of the South African Police
Services’ Family Violence, Child Protection and Sexual Offences (FCS) Units. This
restructuring had a negative impact on the services rendered to the victims that

65 Donson (ed) (2008)
66 Ibid.
67 Frank, Waterhouse, Griggs and Ronstch (2008)
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required specialist intervention. Inadequate budgetary planning and allocation,
loss of specialised and skilled staff along with the required infrastructure and the
placement of inexperienced personnel have greatly affected the morale of staff,
which in turn directly impacts on the type of services being rendered.®

In terms of fatalities,” the majority of non-natural deaths were among young
adults aged 15 to 29 years (36% of all non-natural deaths), followed by the age
group 30-44, comprising 32% of non-natural deaths.” Five percent of the deaths
were children younger than 5 years and another 4% were aged 5 to 14 years. In
the 15 to 29 years group, violence with a sharp object was the main cause of
death, followed by death as a result of firearm usage. There were 6.5 male
deaths for every female death. Blunt objects were the major external cause of
violence for those children aged 0-4 years and 10-14 years. The study also
revealed that the most violence-related deaths occurred in and around private
homes.” What these statistics bring to light is that even with the promulgation of
the Firearm Control Act (No. 60 of 2000), in many instances illegal guns are used
in violent crimes of which children and youth bare the detrimental outcome.

5.4.1 Poverty

Research findings indicate that South Africa has very high rates of child poverty.
In 2009, nearly two-thirds of children (61%) lived in households with a per capita
income below R552 per month. In addition, research has also shown that a
disproportionate number of poor people are children living in poor households,
which results in a high incidence of visible malnutrition and stunting among
children. Hence, the most seriously affected children are those in rural areas
whose mothers have relatively low levels of education.” Children living in
poverty are at a greater disadvantage in terms of their health, well-being and
development being negatively affected. Thus the provision of a holistic package
of services is essential and example hereto is providing Early Childhood
Development programmes. It is critical that across the country the monetary

68 Ibid.

69 South African Medical Research Council’s, National Injury Mortality Surveillance System Annual Report (2008)
70 Donson (editor) (2008)

71 Ibid.

73 Michael (2002)
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allocation for Early Childhood Development and the increase in the number of
children attending Early Childhood Development facilities needs careful scrutiny.™

5.4.2 Education

In 2009, there were 25 906 ordinary public schools in South Africa. KwaZulu-Natal
(6 091, or 23.5% of the national total) and the Eastern Cape (5 809, or 22.4% of
the national total) had the highest and second highest number of ordinary
schools, while the Northern Cape (617, or 2.4% of the national total) had the
smallest number. Of the 25 906 schools in the country, 1 207 (4.7%) were
independent schools.” The Department of Basic Education reported that in 2009,
approximately 29 in every 100 people in South Africa were learners in the
education and training system. There are 32 103 institutions in the country which
include the following:

25 906 ordinary public and independent schools

3 312 Early Childhood Development (ECD) centres

2395 public Adult Basic Education and Training (ABET) centres
418 special schools

49 public Further Education and Training (FET) colleges

23 public higher education institutions™

The highest number of children enrolled at a primary school are in the KwaZulu-
Natal, Limpopo and Eastern Cape Province, the provinces where the highest
number of children reside. The Northern Cape Province (with the least number of
children) has the lowest numbers enrolled in school. While the enrolment figures
of children at school appear to be high (refer to Table 4, Appendix 1), this is not
necessarily an indication of the number of children who in fact remain at school,
attend regularly and who do not drop out prior to the compulsory school going
age of 15 years.

5.4.3 Basic services

The provision of basic services is essential for the livelihood and survival of
children. The disruption of energy supply and lack of access to adequate, clean
water and sanitation facilities have had a direct impact on the health status of

74 Berry and Rudolph (2006) in Monson J, Hall K, Smith € and Shung-King M (eds) (2006)
75 Department of Basic Education (2009) Education statistics in South Africa 2009.
76 1bid
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children. It was acknowledged that the disruption in the supply of electricity was
regarded as a national emergency and particularly impacted on and further
impoverished the poor. The South African Medical Research Council has examined
the link between exposure to indoor air pollution and acute lower respiratory
infections (ALRI) such as pneumonia for children.” The findings indicated a high
prevalence of ALRI amongst children in households with no electricity and
prolonged indoor exposure to fumes from fires made of wood, corncob and/or
cow dung. Hence, the provision of adequate housing, which is tied to basic
services, is crucial for the livelihood of people, particularly the poor. When
diseases of poverty such as ALRI cannot be addressed solely through medical
interventions, an integrated approach is required.” This entails ensuring that the
environments within which children live are conducive to healthy lifestyles.

Research has shown that the Eastern Cape (32%), Limpopo (32%) and KwaZulu-
Natal (47%) have the lowest proportion of children with access to drinking water
on site in South Africa, as compared to the Western Cape (93%), Free State
(90%) and Gauteng Province (90%). Similarly, the Eastern Cape and Limpopo
Province have the lowest proportion of children living in households with basic
sanitation. The Eastern Cape Province also has the highest proportion of children
living in circumstances of income poverty.” The provision of basic services
affects large numbers of children across the country, the majority of whom are
impoverished. Non-fulfilment of these basic services is a breach of children’s
constitutional rights. These socio-economic rights are not subject to progressive
realisation and must therefore be addressed with urgency.

5.4.4 Social security

In terms of social grant reforms, the Government has prioritised the following
social grant reforms namely ensuring age parity with regards to the Old Age
Pension Grant and completing the work on the comprehensive social grant
system. These social security provisions have important policy implications for the
Department of Social Development. They require the Department to amend the
Social Assistance Act (No. 13 of 2004), which stipulates the age of eligibility for
pensions for the aged and for the Child Support Grant. In addition, the
Department will have to ensure that its management, administration and
information technology systems are enhanced to accommodate the increase of

77 Barnes and Mathee (2002)
78 Bradshaw, Bourne and Nannan (2003)
79 Statistics South Africa (2005; 2006) General Household Survey 2004; General Household Survey 2005, Children’s Institute, University of Cape Town (2006)



beneficiaries.*® The former Minister for Social Development, Dr Zola Skweyiya,
indicated that the Department would review the means test for all the social
grants® as the research undertaken by the Economic Policy Research Institute
(EPRI) revealed that the non-adjustment of the means test over the past few
years, especially of the Child Support Grant (C5G), has led to the erosion of the
value of the grants. Since April 2010 the (SG has become the single biggest
programme for alleviating child poverty in South Africa.”” Take-up of the CSG has
increased dramatically over the past decade, and by mid-2009, the monthly (SG
was paid to nine million children aged 0 - 14 years. ®

The initial rollout of the Child Support Grant in 1998 involved a cash-transfer of
R100 per month to the primary caregivers of all eligible children under the age
of 7. The age limit has been raised several times to expand the coverage of the
Child Support Grant. *In response to the alleged success of the Child Support
Grant, the age-limit was increased to 16 years from January 2010. It is envisaged
that this will gradually be increased to include all eligible children under 18 years
from January 2012. From the 1st April 2011 the Child Support Grant increased to
R260 per month. *

5.4.5 Crime

The South African Police Services has indicated that eradicating violence against
women and children is a top priority. However, notwithstanding this priority, the
statistics reflect that among the dominantly social
contact crimes committed against children, 51.9% Data has shown that
were sexual offences. Data has shown that sexual sexual offences
offences against children have increased by 2.6%
for the 2010/2011 period.*

against children have
increased by 2.6%

Despite a world-renowned Constitution and a
legislative overhaul that safeguards children’s rights, South Africa still has high
levels of violence against women and children®. According to the South African
Police Services, approximately 50 000 children were victims of violent crimes

80 Minister of Social Development (2008) Minister Skweyiya Announces Changes to Means Test to Allow More People to Apply for Social Grants

81 Ibid

82 Hall (2010)

83 Ibid.

84 The child Support Grant is monthly income support to adults in need, who care for children who are under the age of 17. Parents and primary caregivers
qualify for the Child Support Grant if their child is born on or after 31 December 1993.

85 Coetzee (2010)

86 South African Police Service Crime Report 2010/2011

87 UNICEF, (2009) Annual Report
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between the years 2008-2009%. The following key issues must be considered if
child protection is to be enhanced:

Child abuse and neglect - South Africa continues to deal with high numbers
of incidents of child abuse and neglect due to a range of reasons. The causes
of abuse and neglect are due to a myriad of reasons and are complex in
nature. Additional factors that render children more vulnerable to abuse and
neglect include high levels of gender-based violence; domestic violence; the
preponderance of the sexual exploitation of children (includes increased
prevalence of child abuse images); the impact of the HIV and AIDS pandemic;
drug abuse; economic recession; poverty and high unemployment. All these
issues negatively affect the stress/trauma levels of parents and caregivers,
leaving children more vulnerable to be abused and/or neglected. It is also
important to note that children fall victim to accidents and injuries if not
supervised and cared for appropriately, for example, poisoning, drowning, etc.

Child survival - The protection of children, when understood more
holistically, extends beyond a focus on the abuse and neglect of children. If
children are not protected, their right to survival and development is violated.
Many children in South Africa continue to die from largely preventable causes
of deaths, as protection mechanisms have either failed them or were not in
place. This failure has a direct bearing on the country’s ability to attain
progress with respect to Millennium Development Goal 4, namely, to reduce
child mortality. In South Africa, children are also victims to murders, firearm
fatalities and motor vehicle accidents that are referred to as intentional
injuries.

Human Trafficking -The South African Government tabled a bill to combat
human trafficking in Parliament in 2010. The Bill addresses the shortcomings
of existing leqislative infrastructure on human trafficking. It provides for more
extensive domestic legislation to combat and curb this crime. Specifically, it
provides for the protection of and assistance to victims of trafficking and the
prosecution of persons engaged in trafficking. Government indicated during
child protection week that dedicated provincial anti-human trafficking police
coordinators and task teams have been established and that human
trafficking investigators were employed within every Organised Crime Unit.

88 Ibid.
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In addition, it has been reported that regular training workshops are
presented to the police, especially to front line officers working at Police
stations. The Children’s Act also makes it a crime to traffic children. In
addition, the Criminal Law Sexual Offences and Related Matters Amendment
Act of 2007 contains provisions that criminalise human trafficking for sexual
purposes or any other purpose.

Missing children - According to Missing Children South Africa, there have
been more than 1000 children that have been reported as missing since
1994 who have not been found. Approximately, 1 200 children are reported
missing each year. The organisation has also linked missing children to the
demand for children who are trafficked for cheap labour or for sexual
exploitation. *

Parental care and responsibility - Children require age appropriate
supervision and care in order to be protected as far as possible from harm
and injury. To this end, parents and caregivers need to be available and
equipped with the requisite skills to care for children e.q. first aid training.
During the festive season and holiday periods, children without or with
limited supervision, are more prone to being injured and exposed to
situations that leave them unprotected.

89 Missing Children South Africa (2010)
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As previously noted, cases are fictitious; they were drafted from observations and other
literature that documents the challenges South African children face. The cases may
resonate with issues that Members may have encountered in various communities.
These case studies have been drawn up with the purpose for illustrating the various
rights violations experienced by children in the country and looking at what should be
done to remedy the situation.

This section contains six case studies that reflect key concerns affecting children. Each
case study describes various scenarios of how children’s survival and development can
be impeded in South Africa. The case study approach illustrates the following:

The rights violation within the issue e.g. xenophobic attacks and implications for
children.

Legislation that gives effect to the right identified (problems with the
implementation of the law, gaps in the legislation, amendments required if any,
interrelation of laws or lack thereof).

Services offered in fulfilment of the right (problems with implementation of
services/programmes in terms of access, capacity constraints, lack of disaggregated
data for monitoring and evaluation purposes).

Budget: a brief commentary on whether budgetary provisions are adequate or not is
provided.

The duty bearer responsible for giving effect to the rights concerned is also
highlighted.

The case study approach makes use of tables to illustrate information pertaining to the
rights violation, legislation, services and duty bearer. An emphasis is placed on the role
of Parliament as a duty bearer and its responsibilities in relation to its core functions,
namely:

Oversight and accountability - briefings at Committee meetings, oversight visits,
study tours;
Legislation;
Public Participation; and Constituency work.
Key questions for consideration are posed in relation to each function.



6.2 CASE STUDY 1:

HIV AND AIDS I

aby Sarah (age 3 months) and mother Gladys (age 27 years) migrated from

the Western Cape to the Eastern Cape Province shortly after baby Sarah was

born. Gladys died soon hereafter with pneumonia as the primary cause of
death and HIV as the underlying cause. Baby Sarah arrives with her grandmother at a
local authority clinic in the Umtata Region, as she is sickly. The grandmother is unsure
if the baby was registered in the Western Cape and whether or not she received a birth
certificate or anti-retroviral
treatment. Grandmother took
baby Sarah to the clinic many
times for a chest infection and for
being malnourished, as the
treatment did not work. The
torrential rains, cold and damp
weather exacerbated Baby
Sarah’s condition and she died
before reaching 5 months. The
cause of death may have been
due to HIV and AIDS. However,
this was not confirmed. No formal
burial service was held. So Baby
Sarah was neither officially
registered at birth nor was she
captured in her death. The family
of five (Baby Sarah and 4 other
siblings) survived on the
grandmother’s pension.
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Death of Baby Sarah

No birth certificate

Inadequate health-care

Poverty of Baby Sarah’s family

No access to social security and
social service

54

Rights

Right to life.

Name and nationality

Right to basic healthcare
services [Section 28(1)(c)]

Right to basic nutrition
[Section 28(1)(c)]

Right to sufficient food and
water [Section 27(1)(b)]

Right to access social
security [Section 27(1)(c)]
Right to social services
[Section 28(1)(c)]
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Duty-bearer

Department of Health

Department of Home Affairs in
collaboration with Department of
Health

Department of Health

Department of Social Development
- South African Social Security
Agency

Department of Water and
Environmental Affairs

Department of Social Development
- Social Security Agency of South
Africa

Delivery of an effective health-
care system.

Providing accessible and
affordable health-care.

Treating illnesses and preventing
death.

Provide identification
documentation and the upkeep
of vital registration.

Delivery of an effective health-
care system.

Providing accessible and
affordable health-care.
Poverty alleviation initiatives.

Providing mentorship, support
and psycho-social intervention.
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Oversight and accountability - in
terms of legislation

Oversight and accountability (this
includes briefings at Committee
meetings)

Conducting oversight visits

Public Participation initiatives

During Constituency work

How are the respective Departments
implementing the Children’s Act?

What is currently being done to improve the vital
registration system?

What progress is being made to improve the
outcome of MDG 4 and 5?

How effective is the Prevention-of-Mother-to-
Child-Programme, Integrated Management of
Childhood Iliness Programme, Expanded
Immunisation Programme and the Integrated
Nutrition Programme?

Visit to local authority clinics in peri-urban and
rural areas to engage with health-workers and
patients about the PMTCT programme.

Visit to NGOs offering services to women and
children infected and affected by HIV and AIDS.

Taking Parliament to the People: This serves as an
ideal opportunity to ensure that issues pertaining
to vital registration and PMTCT are discussed as
well as other key child survival initiatives.

Engaging with community members and
documenting cases where children have not been
registered and have struggled to access
Government programmes.



6.3 CASE STUDY 2:

CHILD POVERTY I

imphiwe is 12 years old and is teased and bullied at school for not wearing the
Sproper uniform and paying school fees. He has two siblings aged 5 and 8 years,

who are at the same school. Upon investigation by a concerned teacher, it was
discovered that Simphiwe is responsible for rearing his siblings, as their mother had
died a year ago and they do not know where their father is. They were not receiving
any social security benefits and their access to food was mainly samp from the
neighbours and the school feeding scheme. This only applied during term times so they
often go hungry. All three siblings sleep on the same bed in a shack with no electricity.
They get water from a communal tap and share the ablution facilities with more than
twenty other families in the neighbourhood. The toilets are always blocked and the
children often have diarrhoea.

i

" |
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Simphiwe as head of a
household

Poverty of family

Lack of food

Inadequate shelter

No running water and a
blocked toilet

Bullying and teasing

Repeated episodes of
diarrhoeal disease

Right to family care or
parental care [Section
28(1)(b)]

Right to social services
[Section 28 (1)(c)]

Right to have access to social
security [Section 27(1)(c)]

Right to basic nutrition
[Section 27(1)(c)]

Right to shelter [Section
28(1)(9)]

Right to have access to
adequate housing [Section
26(1)]

Right to have access to
sufficient water & an
environment that is not
harmful to health & well-
being

Right to be protected from
maltreatment, neglect, abuse
and degradation

Right to basic health-care
services [Section 28 (1)(c)]

- Department of Social Development

- Department of Social Development -

Social Security Agency of South Africa

- Department of Social Development,

Department of Agriculture

- Department of Education

- Department of Human Settlements

- Department of Water and Forestry
- Department of Provincial and Local

Government

- Department of Education

- Department of Health

- Programmes to support child-

headed households.

+ Providing mentorship, support and

psycho-social intervention.

+ Cash grants to acquire basic

necessities in the house e.g. food,
clothing.

- Food parcels would assist the family

to cover meals outside of the
Primary School Nutrition Programme

- Provision of low cost housing

+ Provision of clean water and

sanitation facilities

A safe environment where children

can learn

+ Provision of health care; accessible

and affordable health care



Parliament as Duty-Bearer in overseeing service delivery
to Simphiwe & siblings

Key questions for consideration

Oversight and accountability including -+  How is the Department of Education dealing with
briefings at Committee meetings bullying at school? What programmes are currently
in place and how effective are these?
How does the Integrated Management of
Childhood Iliness of the Department of Health
assist children in primary school against diarrhoeal
disease?

Conducting oversight visits - Visits to primary schools, local clinics and non-
governmental organisations to gain insight into
programmes targeting vulnerable children.

Public Participation initiatives - Focussed themes around understanding the plight
of vulnerable children and to hear from a range of
stakeholders what the concerns, challenges and
success stories are.

Constituency work - Gain information about number of children living
in households infected and affected by HIV and
AIDS. Determine what the challenges are for
communities affected by the HIV and AIDS
pandemic.
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6.4 CASE STUDY 3:

CHILD ABUSE I

lice was being physically abused at home. Upon investigation, it was found that
Alice was sexually abused by her father in Johannesburg. However nothing came
of the investigation. Her mother then sent her to live in Nelspruit where she
pursued a sexually active lifestyle. This caused her mother to physically punish her.
Nurses at the local clinic scolded Alice when she requested contraception. She
subsequently contracted HIV, became pregnant and left school. Alice is only 13 years old.

o ————

- O
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Physical and sexual abuse

Teenage pregnancy

No access to social security and
social services

Failure of criminal justice
system

62

Rights

Right to be protected from
maltreatment, neglect, abuse
or degradation

[Section 28(1)(d)]

Right to basic health care
services [Section 28(1)(c)]
Right to have access to health
care including reproductive
health care [Section 27(1)(a)]

Right to have access to social
security

Access to courts
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Duty-bearer

Department of Social Development,
Department of Health, Department
of Police,

Department of Justice &
Constitutional Development

Department of Health, Department
of Education

Department of Social Development
- Social Security Agency of South
Africa

Department of Justice and
Constitutional Development

Provide prevention and early
intervention programmes to
children who have been abused,
maltreated or neglected and at risk
of the aforementioned.

Provide adequate redress in the
criminal justice system.

Provision of healthcare to mother
and child.
Support to teen mother to obtain
education.

Provision of cash grant and social
services.

Provision of judicial services.
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Oversight and accountability -
briefings at Committee meetings

Conducting oversight visits

Public Participation initiatives

Constituency work

Briefings by Department of Health and Education -
how are Departments dealing with teenage
pregnancy? What programmes are currently in
place?

Determine from a briefing of the Department of
Social Development which provinces have a
functional protection plan against child abuse and
neglect.

Determine the extent to which the Domestic
Violence and Sexual Offences and Related Matters
Act is being enforced by the Department of Police
and Department of Justice and Constitutional
Development.

Visit projects and programmes targeted at
teenagers who are pregnant and hear what the
challenges and successes are in running such
initiatives.

Visit local authority clinics to evaluate the
effectiveness and efficiency of the National
Adolescent Friendly Clinic Initiative.

Include as topics for discussion at Taking
Parliament to the People, People’s Assembly,
Youth and Women'’s Parliament (namely, the
abuse of children, and teenage pregnancy).

Working with community forums to deal with the
root cause of problems related to teenage
pregnancy.



6.5 CASE STUDY 4:

EDUCATION I

dam is 5 years old with a hearing impairment (he has no hearing aids) and his
Amother has been struggling to get him into a school. In their neighbourhood

there are several early childhood development centres but none of them were
prepared to take Adam because of his special “needs”. Adam’s mother is very worried
that he attends Grade R and he would need to enrol for Grade 1 in the following year
and there are no schools for the deaf close by.
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Discrimination on basis of
disability

No hearing aids
Access to education denied

No access to social security and
social services

66

Rights

Equality rights and non-
discrimination [Section 9]
Right to have - dignity and
respected and protected
[Section 10]

Right to basic healthcare
[Section 28 (1)(c)]
Right to education [Section

29]

Social security
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Duty-bearer

Department of Education
Department of Justice and
Constitutional Development

Department of Health

Department of Education

Department of Social Development -
Social Security Agency of South Africa

- Providing an environment in which a
child can learn free of discrimination.
- Access to the courts and justice.

« Provision of basic healthcare and
access to assistive devices such as
hearing aids

- Provision of education

- Provision of cash grants and social
services
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Parliament as Duty-Bearer in overseeing service delivery to
Adam

Key questions for consideration

As the legislature - How is the United Nations Convention on the
Rights of Persons with Disabilities being
incorporated into national health laws?

Oversight and accountability - this - Briefing by the Department of Health on current
includes briefings at Committee provision of assistive devices in provinces, the
meetings backlog incurred and the budget appropriated.

Briefing by the Department of Education as to
status of White Paper on Inclusive Education and
progress hereto.

Conducting oversight visits - Meeting with Disabled People’s Organisations such
as Disabled Children’s Action Group and Deafsa to
hear what the challenges and concerns are for
children with disabilities and their caregivers.

Public Participation initiatives - Ensure that persons with disabilities are

adequately represented at public platforms hosted
by Parliament.

638



6.6 CASE STUDY 5:

CHILDREN IN CONFLICT WITH
THE LAW I

impiwe lives on the street. He was caught for shoplifting a can of fish and a

packet of chips. His not quite sure how old he is so when the police arrest him

and take him to a holding cell, Simpiwe is not very co-operative. Simpiwe is kept
in an adult holding cell, where he was sexually assaulted and later transferred to
prison. Three months down the line, Simpiwe has yet to appear again before the
magistrate to have his case taken up.
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Child living on street

Sexual abuse

Sharing holding cell with an
adult

No education

Lengthy trial procedure

Lack of formal identification
documents

No access to social security and
social services

Right to family care or
parental care, or to
appropriate alternative care
when removed from the
family environment [Section

28(1)(b)]

Right to be protected against
abuse and neglect

Right not to be detained
except as a measure of last
resort [Section 28 (1)(q)
Right to be kept separately
from detained persons over
the age of 18 years [Section

28(1)(9)(i)]

Right to education
[Section 29]

Right not to be detained
except as a measure of last
resort - child may be detained
only for the shortest
appropriate period of time
[Section (1)(g)]

Right to have a legal
practitioner assigned to the
child [Section (1)(h)]

Right to a name and a
nationality from birth [Section

28 (1)]

Social security

- Department of Social Development

- Department of Correctional Services,

Department of Health

- Department of Justice and

Constitutional Development

- Department of Correctional Services

- Department of Education

- Department of Justice and

Constitutional Development

- Department of Home Affairs

- Department of Social Development -

Social Security Agency of South Africa

+ Provision of services to children

living on the street such as child and
youth care centres.

+ Provision of services to children who

have been abused, maltreated and
or neglected.

- Provision of detaining facilities for

children in conflict with the law.

+ Provision of education.

- Access to effective justice system.
- Ensuring fair and swift trial.

+ Provision of identification documents

and up keep of vital registration
system.

« Provision of social services.



As the legislature

Oversight and accountability -
briefings at Committee meetings

Conducting oversight visits

Public Participation initiatives

Constituency work

What progress have Departments made in
implementing the Child Justice Act and the
Criminal law (Forensic Procedures) Act? How much
has been allocated from the Department’s budget
to ensure effective implementation of these Acts?

Briefings by Department of Correctional Services
and the South African Police Service to determine
official number of children and youth awaiting trial
and the number sentenced.

Enquire from Department of Correctional Services
how many youth awaiting trial were able to
continue with formal schooling while incarcerated.

Visit to secure-care facilities for children in conflict
with the law to gain insight into conditions
children live in.

Meet with parole officers, policeman and wardens
working with children in conflict with the law and
ascertain what the challenges on the ground are
for them.

Engage with community and police forums and
street children’s organisations to hear what the
challenges exist for children in conflict with the
law.

Document incidents of children living on the street
who have been unjustly treated and bring this to
the attention of the authorities.



6.7 CASE STUDY 6:

REFUGEE CHILDREN IS

emory lived with her cousin Yolanda in a downtown flat in central
Mjohannesburg. They are both under 18 years and are from Mozambique.

During a drug raid by a Special Narcotics Unit of the police, these two young
women were found locked up in a flat. On investigation, it was revealed that Memory
and Yolanda were promised good paid work in South Africa but instead were trafficked

into the country, held against their will and subjected to prostitution and pornography.
Their passports were taken from them when they arrived in Johannesburg.
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Trafficked young women who
are held against their will

Sexual abuse, prostitution,
pornography

No access to social security and
social services

No formal identification

Held in captivity

Right to be protected from
maltreatment, neglect, abuse
or degradation

Right to be protected from
maltreatment, neglect, abuse
or degradation [Section 28
(1)(d)]

Right to be protected from
exploitative labour practices
[Section 28 (1)(e)]

Right to have access to social
security [Section 27 (1)(c)]

Right to a name and
nationality [Section 28(1)(a)]

Right to freedom and security
of the person [Section 12]

Department of Social Development
Department of Justice and
Constitutional Development

Department of Social Development
Department of Health

South African Police Services
Department of Justice and
Constitutional Development

Department of Social Development -
Social Security Agency of South Africa
Department of Home Affairs

Department of Home Affairs

Department of Justice and
Constitutional Development
Department of Police

Provision of social services.

Department of Social Development:
Provision of services to children
who have been abused, maltreated
and or neglected.

Department of Health: Provision of
reproductive health service (issue
of prophylaxis).

SAPS: Police to investigate crime
and arrest criminals.

Department of Justice and
Constitutional Development: Access
to courts and legal representation.
Prevention of trafficking for labour
and sexual exploitation.

Department of Social Development
- Social Security Agency of South
Africa- provision of Social Security
grants.

Provision of formal identification
documents.

Repatriation.



Parliament as Duty-Bearer in overseeing service delivery to
Memory and Yolanda

_ Key questions for consideration

As the legislature - Enquire about status of Trafficking Bill

Oversight and accountability including - Track implementation of trafficking provisions in
briefings at Committee meetings other pieces of legislation such as the Sexual
oOffences Act
What programmes do the Department of Health
and Social Development have in place to deal with
children who have been abused, neglected and or
maltreated? What psycho-social interventions are
in place?
How effective is the Victim Empowerment
Programme?

Conducting oversight visits - How are police being sensitised to deal with
gender-based violence?

Public Participation initiatives -+ Visit centres for abused women and children.
Ensure that platforms such as parliamentary
plenaries.Taking Parliament to the People and
People’s Assembly are opportunities to give voice
to issue of gender-based violence.

During Constituency work -+ Visit centres for abused women and children.
Engage with community and policy forums.
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Conclusion

s previously stated, this handbook provides Members of Parliament with

information on children’s issues and their rights. Its purpose is to equip

Members with the tools to integrate a child-rights perspective into all work
that Members engage with. The key to integrating a child-rights focus is to keep
children, their rights, needs and issues at the forefront of all discourse both within
and outside of Parliament.
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NATIONAL ALLIANCES AND
NETWORKS

NON-GOVERNMENTAL ORGANISATIONS

ORGANISATION Aids Consortium

CONTACT DETAILS Tel 011 403 0265 Fax 011 403 2106
014 592 2942
015 291 4541

WEBSITE http://www.aidsconsortium.org.za

WHAT THEY DO The AIDS Consortium (The AC) is a network organisation
primarily concerned with servicing people infected and
affected by HIV and AIDS through its affiliate constituencies.
It provides communication, capacity, information, collective
services, leadership and guidance to its affiliates, and are
able to help shape the response to the fight against HIV and
AIDS in various communities.

ORGANISATION Alliance for Children’s Entitlement to Social Security
CONTACT DETAILS Tel 0217610117 Fax 021 761 4938
WEBSITE http://www.acess.org.za

WHAT THEY DO ACESS is an alliance of more than 1223 children’s sector

organisations committed to working together to realise our
vision of a comprehensive social security package that
respects the dignity of all and gives practical substance to
children’s rights.
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ORGANISATION Child Justice Alliance

CONTACT DETAILS Tel 021 959 2950 Fax 021 959 2411
WEBSITE http://www.childjustice.org.za
WHAT THEY DO The Child Justice Alliance is a network of NGOs, CBOs,

academic institutions and individuals working to ensure that
the Child Justice Bill is passed by the South African
parliament. The alliance was established to facilitate co-
operation between members of civil society and other
interested parties. One of the main objectives of the alliance
is to ensure that the debates about the bill are well

informed.
ORGANISATION Treatment Action Campaign
CONTACT DETAILS Tel 021422 1700 Fax 021422 1720
021 364 5489 021 364 4187
011 873 4130 011 872 4105

017 811 5085
015 307 3381
039 253 1951/2 039 253 1376
033 394 0845

WEBSITE http://www.tac.org.za

WHAT THEY DO The Treatment Action Campaign (TAC) advocates for
increased access to treatment, care and support services for
people living with HIV and campaigns to reduce new HIV
infections. TAC's core programmes consist of: Prevention and
Treatment Literacy, Community Health Advocacy, Policy,
Communications and Research.
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ORGANISATION Gun Control Alliance
CONTACT DETAILS Tel: 011 886 5803 Fax 011 886 7604
021 461 7211 021 461 7213
033 342 0052
WEBSITE http://www.gca.org.za
WHAT THEY DO The Gun Control Alliance aims to help in building a safe and

secure South Africa, free from fear, by reducing the number
of firearms in society. To achieve this goal, we are involved
in a number of activities, including:

- Campaigning for strict gun control laws;

- Training people to use the Firearms Control Act;
Promoting firearm- and gun-free zones; and
Conducting research on relevant issues.

ORGANISATION SA Society for the Prevention of Child Abuse
and Neglect
CONTACT DETAILS Tel 0800 055 555 Fax 011 339 8123
WEBSITE http://www.saspcan.org.za
WHAT THEY DO SASPCAN's aim is to promote awareness among the general

public and professionals on issues relating to child abuse and
neglect in South Africa, and to co-ordinate and distribute
information relating to the management and prevention of
abuse and neglect to all agencies, societies and persons in
South Africa.

CONTACT DETAILS Tel: 011241 8000 Fax 011 492 1448
WEBSITE http://www.gca.org.za
WHAT THEY DO The SACC works for moral reconstruction in South Africa,

focussing on issues of justice, reconciliation, integrity of
creation and the eradication of poverty and contributing
towards the empowerment of all who are spiritually, socially
and economically marginalised.



CONTACT DETAILS Tel: 031307 6075
WEBSITE http://www.childrensrightscentre.co.za
WHAT THEY DO The Children's Rights Centre is a non-profit organisation

based in Durban that strives to transform South Africa
through a vision of a child-friendly society. They work
towards this vision by: Building in civil society and State the
capacity to take action around children's rights through
training, information services, advice and referrals,
monitoring the situation of women and children, and raising
awareness, advocacy initiatives, facilitating a movement for
children's rights and enabling children's participation.

ORGANISATION Childline
CONTACT DETAILS Tel 031207 9108 Fax 031563 5718
WEBSITE http://wwww.childlin@global.co.za

CONTACT DETAILS Tel 0217122330 Fax 021 712 2365
WEBSITE http://www.rapcan.org.za
WHAT THEY DO RAPCAN’s work is focused on the prevention of child

victimisation and offending and the promotion of children’s
rights, and we operate locally, at provincial and national
levels in South Africa, as well as in the region and
internationally. RAPCAN’s work includes primary, secondary
and tertiary prevention approaches to the following issues
within the children’s rights arena: child sexual abuse,
corporal and humiliating punishment, child offending,
especially sexual and violent offending.
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ORGANISATION Soul City

CONTACT DETAILS Tel 861768 524 Fax 011 341 037
WEBSITE http://www.soulcity.org.za
WHAT THEY DO Soul City is a health promotion organisation aimed at

achieving real, measurable social change for individuals and
communities in South Africa, Southern Africa and Africa;
particularly as far as HIV prevention and violence reduction
via alcohol control are concerned.

CONTACT DETAILS Tel 012392 0500 Fax 012 320 2414/5
WEBSITE http://www.idasa.org
WHAT THEY DO Idasa is an independent public interest organisation

committed to building sustainable democratic societies in
collaboration with African and global partners. It maintains
international links with many similar organisations through
the world movement for democracy.

ORGANISATION Lawyers for Human Rights
CONTACT DETAILS Tel 031301 0531 Fax 031301 0538
011 339 1960 011 339 2665

012 320 2943

WEBSITE http://www.lhr.org.za

WHAT THEY DO Lawyers for Human Rights is an independent human rights
organisation with a thirty-year track record of human rights
activism and public interest litigation in South Africa. LHR
uses the law as a positive instrument for change and to
deepen the democratisation of the South African society. To
this end, it provides free legal services to vulnerable,
marginalised and indigent individuals and communities, both
non-national and South African, who are victims of unlawful
infringements of their Constitutional rights.



ORGANISATION Legal Resources Centre

CONTACT DETAILS Tel 011836 9831 Fax 011 834 4273
011 836 9831 011 836 8680
021 481 3000 021 423 0935
031301 7572 031304 2823
WEBSITE http://www.lrc.org.za
WHAT THEY DO The LRC is @ human rights organization in South Africa. The

LRC uses the law as an instrument of justice for the
vulnerable and marginalised, including poor, homeless, and
landless people and communities who suffer discrimination
by reason of race, class, gender, and disability or by reason
of social, economic, and historical circumstances.

ORGANISATION Black Sash

CONTACT DETAILS Tel 072 66 33 739
046 622 8091
041 487 3288
031301 9215

WEBSITE http://www.blacksash.org.za

WHAT THEY DO The Black Sash is an independent, non-governmental Human
Rights organisation that has worked tirelessly for justice and
equality in South Africa for more than 55 years. Since the
end of Apartheid in 1994, the Black Sash has focussed on the
promotion and protection of our hard-won freedoms,
particularly in the areas of social and economic rights.
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RESEARCH ORGANISATIONS

ORGANISATION AIDS Law Project

CONTACT DETAILS Tel 011356 4100 Fax 011 339 4311
WEBSITE http://www.alp.org.za
WHAT THEY DO The AIDS Law Project forms part of SECTION27, a public

interest law centre that was established in May 2010. The
AIDS Law Project is one of South Africa’s most successful

post-apartheid human rights organisations. SECTION27 is a
public interest law centre that seeks to influence, develop
and use the law to protect, promote and advance human

rights.
ORGANISATION Centre for Applied Legal Studies
CONTACT DETAILS Tel 011717 8429 Fax 011717 8539
WEBSITE http://www.law.wits.ac.za/cals
WHAT THEY DO The Centre for Applied Legal Studies is an independent

organisation committed to:

- promoting democracy, justice, equality and peace in South
Africa,

- addressing and undoing our country’s s legacy of
oppression and discrimination,

- through the realisation of human rights for all South
Africans under a just constitutional and legal order,

- by undertaking rigorous research, writing, analysis and
briefings,

+ teaching and providing public education and training ,

+ the collection and dissemination of information and
publications; and

- legal advice and litigation, participation in policy
formulation, law reform, dispute resolution and
institutional development and coordination.



ORGANISATION Children’s Institute

CONTACT DETAILS Tel 021689 8343 Fax 021 689 5404
WEBSITE http://web.uct.ac.za/depts/ci
WHAT THEY DO The Children's Institute is a leader in child policy research and

advocacy in South Africa. Its activities focus on four areas
that are critical to children's well-being: child rights, child
poverty, child health services, and care in the context of
HIV/AIDS. The ClI's purpose is to provide evidence to assist
policy-makers and practitioners to create policies,
programmes and institutions that support the best interests
of children in South Africa.

CONTACT DETAILS Tel 021959 2950 Fax 021 959 2951
WEBSITE http://communitylawcentre.org.za
WHAT THEY DO The Community Law Centre, forms part of the Law Faculty at

the University of the Western Cape and seeks to seeks to
advance human rights and democracy. Based on high quality
research, the Centre engages in policy development,
advocacy and educational initiatives, focusing on areas
critical to the realisation of human rights and democracy in
South Africa and Africa in general.
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ORGANISATION Education Policy Unit

CONTACT DETAILS Tel 011717 3076
WEBSITE http://www.wits.ac.za/epu
WHAT THEY DO The Wits Education Policy Unit (EPU) was founded in 1987 as

a joint venture of the University of the Witwatersrand and
the National Education Co-ordinating Committee (NECC) for
the specific purpose of providing a scholarly context for the
development of post-apartheid education policy. With the
transition to democratic government in 1994, the EPU's
objectives were extended to include:

- providing policy support, research and analysis to the
democratic movement and to national and provincial
governments;

- functioning as a rapid response mechanism for decision-
makers and policy-makers in education;

-+ producing high quality impact research;
-+ ensuring training for black and female researchers; and

- fulfilling a resource and dissemination function.

ORGANISATION UNICEF

CONTACT DETAILS Tel 012 354 8201
WEBSITE http://www.unicef.org/southafrica
WHAT THEY DO With a strong presence in South Africa, UNICEF is a leading

advocate for children. UNICEF believes that nurturing and
caring for children are the cornerstones of human progress.
UNICEF was created with this purpose in mind - to work with
others to overcome the obstacles that poverty, violence,
disease and discrimination place in a child's path.
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Appendix 3

Table 6: Summary of CRC Provisions

ARTICLE

DESCRIPTION

PART I: Substantive Provisions

1 Definition of a child A child is recognized as a person under 18, unless national laws recognize the age of
majority earlier.

2 Non-discrimination All rights apply to all children without exception. It is the State's obligation to protect
children from any form of discrimination and to take positive action to promote their
rights.

3 Best interests of the child All'actions concerning the child shall take full account of his or her best interests. The
State shall provide the child with adequate care when parents, or others charged
with that responsibility, fail to do so.

4 Implementation of rights The State must do all it can to implement the rights contained in the Convention.

5 Parental quidance and the The State must respect the rights and responsibilities of parents and

child's evolving capacities the extended family to provide quidance for the child which is appropriate to her or
his evolving capacities.

6 Survival and development Every child has the inherent right to life, and the State has an obligation to ensure
the child's survival and development.

7 Name and nationality The child has the right to 3 name at birth. The child also has the right to acquire a
nationality and, as far as possible, to know his or her parents and be cared for by
them.

8 Preservation of identity The State has an obligation to protect, and if necessary, re-establish basic aspects of
the child's identity. This includes name, nationality and family ties.

9 Separation from parents The child has a right to live with his or her parents unless this is deemed to be
incompatible with the child's best interests. The child also has the right to maintain
contact with both parents if separated from one or both.

10 Family reunification Children and their parents have the right to leave any country and to enter their own
for purposes of reunion or the maintenance of the child-parent relationship.

11 lllicit transfer and non-return  The State has an obligation to prevent and remedy the kidnapping or retention of
children abroad by a parent or third party.

12 The child's opinion The child has the right to express his or her opinion freely and to have that opinion

taken into account in any matter or procedure affecting the child.

13-15 Freedom of :

+ expression

- thought, conscience
and religion

+ association

The child has the right to express his or her views, obtain information, make
ideas or information known, regardless of frontiers.

The State shall respect the child's right to freedom of thought, conscience and
religion, subject to appropriate parental guidance.

Children have 3 right to meet with others, and to join or form associations.

16 Protection of privacy Children have the right to protection from interference with privacy, family, home
and correspondence, and from libel or slander.
17 Access to appropriate The State shall ensure the accessibility to children of information and material

Promoting Children’s Rights in South Africa: A Handbook for Members of Parliament
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from a diversity of sources, and it shall encourage the mass media to disseminate
information which is of social and cultural benefit to the child, and take steps to
protect him or her from harmful materials.
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ARTICLE

DESCRIPTION

18  Parental responsibilities

Parents have joint primary responsibility for raising the child, and the State shall
support them in this. The State shall provide appropriate assistance to parents in
child-raising.

19 Protection from abuse
and neglect

The State shall protect the child from all forms of maltreatment by parents or
others responsible for the care of the child and establish appropriate social
programmes for the prevention of abuse and the treatment of victims.

20 Protection of a child
without family

The State is obliged to provide special protection for a child deprived of the

family environment and to ensure that appropriate alternative family care or
institutional placement is available in such cases. Efforts to meet this obligation shall
pay due regard to the child's cultural background.

21 Adoption

In countries where adoption is recognized and/or allowed, it shall only be carried out
in the best interests of the child, and then only with the authorization of competent
authorities, and safequards for the child.

22 Refugee children

Special protection shall be granted to a refugee child or to a child seeking refugee
status. It is the State's obligation to co- operate with competent organizations which
provide such protection and assistance.

23 Disabled children

A disabled child has the right to special care, education and training to help him or
her enjoy a full and decent life in dignity and achieve the greatest degree of self-
reliance and social integration possible.

24 Health and health services

The child has a right to the highest standard of health and medical care attainable.
States shall place special emphasis on the provision of primary and preventive health
care, public health education and the reduction of infant mortality. They shall
encourage international cooperation in this regard and strive to see that no child is
deprived of access to effective health services.

25 Periodic review of placement

A child who is placed by the State for reasons of care, protection or treatment is
entitled to have that placement evaluated reqularly.

26 Social security

The child has the right to benefit from social security including social insurance.

27 Standard of living

Every child has the right to a standard of living adequate for his or her physical,
mental, spiritual, moral and social development. Parents have the primary
responsibility to ensure that the child has an adequate standard of living. The State's
duty is to ensure that this responsibility can be fulfilled, and is. State responsibility
can include material assistance to parents and their children.

28  Education

The child has a right to education, and the State's duty is to ensure that primary
education is free and compulsory, to encourage different forms of secondary
education accessible to every child and to make higher education available to all on
the basis of capacity. School discipline shall be consistent with the child's rights and
dignity. The State shall engage in international co- operation to implement this right.

29  Aims of education

Education shall aim at developing the child's personality, talents and mental and
physical abilities to the fullest extent. Education shall prepare the child for an active
adult life in a free society and foster respect for the child's parents, his or her own
cultural identity, language and values, and for the cultural background and values of
others.

30  Children of minorities or
indigenous populations

Children of minority communities and indigenous populations have the right to
enjoy their own culture and to practise their own religion and language.

31 Leisure, recreation and
cultural activities

100

The child has the right to leisure, play and participation in cultural and artistic
activities.



ARTICLE

DESCRIPTION

32

Child labour

The child has the right to be protected from work that threatens his or her health,
education or development. The State shall set minimum ages for employment and
requlate working conditions.

33

Drug abuse

Children have the right to protection from the use of narcotic and psychotropic drugs,
and from being involved in their production or distribution.

34

Sexual exploitation

The State shall protect children from sexual exploitation and abuse, including
prostitution and involvement in pornography.

35

Sale, trafficking and
abduction

It is the State's obligation to make every effort to prevent the sale, trafficking
and abduction of children.

36

Other forms of exploitation
of liberty

The child has the right to protection from all forms of exploitation prejudicial to
any aspects of the child's welfare not covered in articles 32, 33, 34 and 35.

37

Torture and deprivation

No child shall be subjected to torture, cruel treatment or punishment, unlawful arrest
or deprivation of liberty. Both capital punishment and life imprisonment without the
possibility of release are prohibited for offences committed by persons below 18
years. Any child deprived of liberty shall be separated from adults unless it is
considered in the child's best interests not to do so. A child who is detained shall
have legal and other assistance as well as contact with the family.

38

Armed conflicts

States Parties shall take all feasible measures to ensure that children under 15 years
of age have no direct part in hostilities. No child below 15 shall be recruited into the
armed forces. States shall also ensure the protection and care of children who are
affected by armed conflict as described in relevant international law.

39

Rehabilitative care

The State has an obligation to ensure that child victims of armed conflicts, torture,
neglect, maltreatment or exploitation receive appropriate treatment for their
recovery and social reintegration.

40

Administration of
juvenile justice

A child in conflict with the law has the right to treatment which promotes the
child's sense of dignity and worth, takes the child's age into account and aims at his
or her reintegration into society. The child is entitled to basic guarantees as well as
legal or other assistance for his or her defence. Judicial proceedings and institutional
placements shall be avoided wherever possible.

M

Respect for
higher standards

Wherever standards set in applicable national and international law relevant to
the rights of the child that are higher than those in this Convention, the higher
standard shall always apply.
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42-45 PART Il: Implementation and Monitoring

Implementation and entry into force

The provisions of articles 42-54 notably foresee:

(0

the State's obligation to make the rights contained in this Convention widely known to both adults and
children.

the setting up of a Committee on the Rights of the Child composed of 10 experts, which will consider
reports that States Parties to the Convention are to submit two years after ratification and every five years
thereafter. The Convention enters into force - and the Committee would therefore be set up - once 20
countries have ratified it.

States Parties are to make their reports widely available to the general public.

The Committee may propose that special studies be undertaken on specific issues relating to the rights of
the child, and may make its evaluations known to each State Party concerned as well as to the UN General
Assembly.

In order to "foster the effective implementation of the Convention and to encourage international co-
operation," the specialized agencies of the UN - such as the International Labour Organisation (ILO), World
Health Organization (WHO) and United Nations Educational, Scientific and Cultural Organization (UNESCO) -
and UNICEF would be able to attend the meetings of the Committee. Together with any other body
recognized as 'competent’, including non-governmental organizations (NGOs) in consultative status with the
UN and UN organs such as the United Nations High Commissioner for Refugees (UNHCR), they can submit
pertinent information to the Committee and be asked to advise on the optimal implementation of the
Convention.

46-54 PART lll: Final Clauses

102

Articles 46-54 deals with structure, systems and procedures regarding the ratification and accession to the
(RC.
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